Mayer, Brown, Rowe & Maw LLP
1675 Broadway
New York, NY 10019

Philip Allen Lacovara (PL-5948)

Anthony J. Diana (AD-9914)

Ryan P. Farley (RF-6984)

Attorneys for Shirin Ebadi and The Strothman Agency, LLC

UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF NEW YORK

SHIRIN EBADI and THE STROTHMAN
AGENCY, LLC,

Plaintiffs,

-- against --
: DECLARATION OF

OFFICE OF FOREIGN ASSETS CONTROL : ANTHONY J. DIANA
OF THE DEPARTMENT OF THE TREASURY: :
JOHN W. SNOW, SECRETARY OF THE TREASURY,
in his official capacity; and ROBERT WERNER,
DIRECTOR, OFFICE OF FOREIGN
ASSETS CONTROL, in his official capacity,

Defendants. :
-------- -- X

L, Anthony J. Diana, declare that the following statements are true, to the best of my
information and belief:

1. I am a member of the law firm of Mayer, Brown, Rowe & Maw LLP, attorneys
for plaintiffs Shirin Ebadi and The Strothman Agency, LLC. I submit this declaration in support
of Plaintiffs’ Motion for Preliminary and Permanent Injunctive Relief, dated October 22, 2004.

2. Attached hereto as Exhibit A is a true and correct copy of the Declaration of

Wendy J. Strothman, dated October 21, 2004, with exhibits.
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3. Attached hereto as Exhibit B is a true and correct copy of the Declaration of
Shirin Ebadi, dated October 17, 2004.

4. Attached hereto as Exhibit C is a true and correct copy of Plaintiffs’
Memorandum of Law in Support of Their Motion for Preliminary and Permanent Injunctions,
filed in the related action captioned The American University Presses, et. al. v. Office of Foreign
Assets Control of the Department of Treasury, et al., Civ. No. 04-7604 (SD.N.Y. filed
September 27, 2004).

5. Attached hereto as Exhibit D is a true and correct copy of the Office of Foreign
Assets Control’s (“OFAC”) interpretive ruling, dated September 15, 2003.

6. Attached hereto as Exhibit E is a true and correct copy of OFAC’s interpretive
ruling, dated September 26, 2003.

7. Attached hereto as Exhibit F is a true and correct copy of OFAC’s interpretive
ruling, dated September 30, 2003.

8. Attached hereto as Exhibit G is a true and correct copy of the OFAC’s interpretive
ruling, dated April 2, 2004.

9. Attached hereto as Exhibit H is a true and correct copy of the OFAC’s interpretive
ruling, dated July 6, 2004.

10. Attached hereto as Exhibit L is a true and correct copy of the OFAC’s interpretive
ruling, dated July 19, 2004. |

11. For the reasons set forth in the accompanying motion and memorandum of law,

plaintiffs respectfully request that this Court grant plaintiffs’ motion in its entirety.
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1 declare under penalty of perjury under the laws of the United States of America that the

foregoing statements are true and correct, to the best of my information and belief,

Dated: October 22, 2004

Anthohy’J. Diana

17254529.1 3



EXHIBIT A



UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF NEW YORK
X

SHIRIN EBADI and THE STROTHMAN
AGENCY, LLC,

Plaintiffs,

-- against -- : DECLARATION OF

WENDY J. STROTHMAN
OFFICE OF FOREIGN ASSETS CONTROL

OF THE DEPARTMENT OF THE TREASURY;

JOHN W. SNOW, SECRETARY OF THE TREASURY,
in his official capacity; and ROBERT WERNER,
DIRECTOR, OFFICE OF FOREIGN

ASSETS CONTROL, in his official capacity,

Defendants. :
_____________________ X

I, Wendy J. Strothman, declare that the following statements are true, to the best of my

information and belief:

1. [ am a literary agent with over 30 years of experience in the publishing industry
and the founder of The Strothman Agency, LLC (“Strothman”). Strothman is a literary agency
dedicated to representing authors of high quality non-fiction and fiction, seeking out public
figures, scholars, journalists, and other acknowledged and emerging experts in their fields.

2. Strothman is a plaintiff in this action. I subimil this declaration on behalf of
Strothman and in connection with the application of the plaintiffs for an order lifting the
regulations of the United States Department of the Treasury’s Office of Foreign Assets Control
("OFAC") that restrict and, in many cases, prohibit the publication in the United States of works

by authors in certain countries subject to U.S. trade sanctions, including Iran (the “OFAC

Regulations™).
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3. Shirin Ebadi, a lawyer in Iran and recipicnt of the Nobel Peace Prize in 2003, has
informed Strothman that she wishes to publish her memoirs in the United States. Ms. Ebadi
desires to retain Strothman to serve as her literary agency. Strothman wants to assist Ms. Ebadi
with the development of her preliminary manuscript into a book suitable for publication in the
United States, but 1t is my understanding that the OFAC Regulations, as interpreted by OFAC,
effectively prevent the publication of her book because they prohibit the required assistance of
persons in the United States, such as literary agents, publishers, editors, translators and co-
authors.

My Career

4. I started my literary career at the University of Chicago Press as a recent Brown
University graduate in 1973. In my ten years with the publisher, I rose from marketing and
editorial positions to Assistant Dircctor in charge of book acquisitions and editing key reference
works.

5. I served as the Director of Beacon Press, a Boston publisher founded in 1854,
from 1983 to 1995. At Beacon, I led the publisher into new successes and prominence,
publishing two New York Times bestsellers and one National Book Award winner. In 1993,
under my direction, Beacon received Lhe Literary Market Place Award for corporate trade
publishing,

6. ['served in two senior positions at Houghton Mifflin Company in Boston from
1995 to 2002. As the Vice President and Publisher of Adult Trade Books from 1995 to 1996, 1

redirected the adult editorial program and acquired and edited National Book Award winner, An

American Requiem by James Carroll.
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7. As the Executive Vice President of Houghton Mifflin’s Trade and Reference
Division from 1995 to 2002, [ headed a $125 million general-interest book publishing unit and
served on the executive committee of the $1 billion company. While serving in this position, 1
acquired and edited books by key authors including Philip Roth (four novels, including American
Pastoral, winner of the Pulitzer Prize and The Human Stain, New York Times bestseller), John
Kenneth Galbraith, Arthur M. Schlesinger Ir. (A Life in the Twentieth Century) and Paul Theroux
(Dark Star Safari).

8. In recognition of my advocacy for authors and dedication to the publishing
industry, I have received numerous awards including the Publisher of the Year Award from the
New England Booksellers Association, the Person of the Year Award for “permanent and
significant contributions to the book industry” from Literary Market Place, the 1994 PEN New
England “Friend to Writers” Award, and a Doctor of Humane Letters from Meadville Lombard
Theological School, affiliated with the University of Chicago. In addition, I am invited
frequently to speak at industry, library, and university events.

The Strothman Agency, LLC

9. I founded The Strothman Agency, LLC in Boston in 2003 and now serve as its
principal. Strothman is dedicated to promoting authors of significant works through the entire
publishing cycle. We have extensive inside experience and knowledge of both the editorial and
business aspects of publishing, including, for example, knowing how editors and publishers
make decisions, the economics of publishing, the importance of focused and strategic marketing
and publicity, and the nuances of publishing contracts. We also have many contacts at

independent booksellers, which gives us the ability to provide effective support to our clients.
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10. Strothman is unique among literary agencies in that we have our own senior
publicity director to advise clients on positioning early and facilitating the placement of op-ed
pieces, magazine articles, and interviews to gamer favorable publicity. Further, after
publication, we provide targeted advice to supplement the publisher’s publicity campaign and
provide suppott in booking speaking engagements.

11. Because Strothman is highly selective in choosing the clients that we represent,
we are able to work closely with authors to shape effective proposals and match our authors with
the most appropriate editors and publishers. Throughout the publishing process, we stay closely
involved by working with publishers to assure that our authors have a voice in critical design,
publicity and marketing decisions,

My Role as a Literary Agent

12. In my 30 years of industry expecrience, I have become intimately familiar with the
indispensable role literary agents play in the publishing process. Because large publishing
houses (i.e., Random House and Simon & Schuster, among others) are inundated by manuscripts
and submissions, the majority will not even consider a manuscript unless submitted by an agent.
As aresult, it is virtually impossible for a first-time author who is not represented by an agent to
be considered for publication. (Attached hereto are the true and correct copies of publishers’
guidelines for manuscript submission.)

13. It is my experience that, with few exceptions, only academic and non-profit
publishers will seriously consider a proposed manuscript or submission that arrives unsolicited
without literary agency representation. These publishers often lack the financial and industry
resources to pay authors’ advances or to market the work successfully to a wide audience. As a

result, first-time authors may never see the publication of their work become a reality.
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14.

As a literary agency, Strothman bridges the gap between the author and the

publisher, contributing its expertise to all aspects of the editorial and publishing process. From

the outset of the client relationship, and with the assistance of an in-house publicity director,

Strothman provides advice and knowledge to position its clients for long-term success.

15.

Although not limited to these responsibilities, the following describes the routine

activities performed by Strothman:

173537755

(i) We assist in the writing of a proposal for the author’s work to submit to
potential publishers, editors, translators and/or co-authors;

(i) We identify publishers, editors, translators and/or co-authors interested in the
author’s work, and submit the proposal and/or manuscript to editors and
publishers; in anticipation of contacting publishers and editors, we may also
promote the author and his or her work to media outlets;

(iii} We advise the author on the value of different offers to enable him or her to
make the most informed decision of editors and publishers with whom to work;
we negotiate the terms of agreements with publishers, translators and/or co-
authors; we represent the author’s business and legal interests throughout the
publishing process, overseeing and reviewing payments from publishers for
accuracy and timeliness, examining sales data to ensure that royalties match sales,
and providing oversight regarding in-print status of the works;

(iv) We edit for substance and style the preliminary manuscript, and subsequent
revisions, to communicate effectively the author’s work to an American audience;

(v) We provide advice to publishers on the best ways to promote the author’s
work and general advice on press relations and publicity for the book, including
the negotiation of the terms of any requested interviews or personal appearances
to promote the book, as well as monitoring and helping to develop any publicity
or advertising for the book; and

(vi) We negotiate the terms of the sales of rights subsidiary to any possible book
publication, including, but not limited to, magazine or article republication rights,
sales of book rights to non-U.S. publishers and/or distributors and sales of audio
rights and/or dramatic rights.



16. It is standard practice for publishers to cnter into publishing agreements before
works are fully completed. Substantive editing by literary agents and publishers forms an
integral part of the publication process in the United States.

17. It is standard practice for publishers to pay advances on royalties for newly
created works or for works already published abroad. This compensation provides an incentive
for agents, authors and professionals alike, as most individuals cannot afford to spend the time
necessary to write and market publications without some assurance of compensation.

18. As compensation for Strothman’s role in the publishing process, the agency
typically receives a percentage of any advances and royalties paid to our clients. Strothman also
receive a percentage of other revenues earmned through the publication of the author’s work.

Strothman’s Role as Shirin Ebadi’s Literary Agency

19. Ms. Ebadi requires the assistance of a literary agency to publish her memoirs in
the United States as she is both unfamiliar with the intricacies of the U.S. publishing process and
hindered by a significant language and cultural barrier.

20.  Ms. Ebadi has received initial inquiries from U.S. publishers interested in her
manuscript.

21. As Ms. Ebadi’s proposed literary agency, Strothman hopes to participate in
exposing American readers to the unique and inspiring story of Ms, Ebadi’s life. In addition to
the routine professional services described above, Strothman will have to provide special
attention to Ms. Ebadi because she speaks limited English and writes in her native tongue, Farsi.

22. It is my understanding that a word-for-word English translation of Ms. Ebadi’s

memoirs in Farsi would not be appropriate for an English-speaking, American audience because
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of the language’s unique structure. I also understand that the styles of writing and modes of
discourse in the United States and Iran are very different.

23. Because the social and historical context of many events of Ms. Ebadi’s life and
Iranian culture are unfamiliar to Americans, Ms. Ebadi also requires advice on the amount of
detail that she must provide to her readers. Many principles central to Ms. Ebadi’s life and work
must be explained to American readers to communicate effectively her intended message.

24. As a result of Ms. Ebadi’s cultural and language barriers, her writing may have to
be reconstructed, with substantive editing and artistic enhancements from Strothman, translators,
editors and possibly a co-author in the United States.

25. Without Strothman’s assistance or the assistance of another literary agency, Ms.
Ebadi’s memoirs will likely never be published in the United States in such a way as to reach a

wide audience.

The OFAC Information Regulations

26.  Ms. Ebadi has a preliminary draft of a manuscript of her memoirs ready for
Strothman’s review pending selection of a Farsi-to-English translator, but it is my understanding
that the OFAC Regulations prevent my agency from working with Ms. Ebadi.

27. Based on the recent universal success of Azar Nafisi's Reading Lolita in Tehran,
which stayed on a U.S. best-seller list for 30 weeks, I believe there is a large Western audience
ready to embrace Ms. Ebadi’s compelling life story. Itis my understanding that Ms. Nafisi was
able to publish this book in the United States because she now resides in this country, while Ms,

Ebadi’s voice remains silenced in both the United States and Iran by her choice to remain in Iran

to further her human rights efforts.
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28.  Itis my understanding that because of Ms. Ebadi’s current citizenship and
residency in Iran, Strothman is barred by OFAC from representing Ms. Ebadi as her literary
agent. Specifically, I understand that the regulations prevent Strothman from (i) providing
substantive artistic and literary advice to Ms. Ebadi at the earliest stages of her manuscript
development; (ii} offering artistic alterations, edits, and subsequent revisions to the manuscript
throughout the editorial process; (iii) providing insight and advice to identify potential
publishers; (iv) seeking an advance on royalties for Ms. Ebadi, as is standard practice in the
industry; and (v) marketing the book to appropriate media outlets and promoting Ms. Ebadi’s
persona and work to the American public.

29.  Toeven commence the preliminary stages of publishing her memoirs in the
United States, Strothman would have to engage in transactions relating to information or
informational materials not yet fully created with publishers, editors, translators and perhaps
even a co-author.

30. Before entering into any transactions involving publishers, editors, translators or
co-authors, there would likely be extensive negotiations over the terms of any agreement.
Strothman would need to advise Ms. Ebadi on the merits of different ofters. It is doubtful that
any of these parties would engage in such negotiations without the assurance that such activities
do not run afoul of the OFAC Regulations.

31. Additionally, the OFAC licensing process also deters many U.S. persons from
entering into negotiations with authors in sanctioned countries, as the licensing regime imposes
additional transaclion costs.

32. Because Strothman’s role as a literary agency involves the marketing and

promotional side of the publishing process, in addition to its editorial and business services, the
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agency is virtually paralyzed by the OFAC Regulations. There is simply no way for Strothman
to secure a publisher for Ms. Ebadi, or any other author, without marketing the authors’ works in
sorme manner.

33.  The OFAC Regulations also paralyze Ms. Ebadi, as they prevent her from
recciving an advance on royalties from a publisher before her works are complete. Ms. Ebadi
depends on writing as a source of financial support for her family and for her human rights work.
She cannot afford to spend the countless hours it would take her to complete her manuscript
without the assurance that it will be published in the United States.

34, 1 declare under penalty of perjury under the laws of the United States of America

that the foregoing statements are true and correct, to the best of my information and belief.

Dated: October 21, 2004

A

~ Wendy J. Strothman
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» CATEGORIES Thanks for taking the time to contact Time Warner Bookmark.
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Contact Us question is not answered here or elsewhere on
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Returns Information
School and University Desk Copies

Editorial
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s eBooks
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Sessions?
e How Do You Pick Content for Your AudioBookTitles?
s Jacket Art Submissions

= Lists of Titles by Specific Authors

e Manuscript Submissions

» Reading a Series in the Correct Order

o William Manchester's The Lasft Lion, Volume IIT

Permissions

» Sub-Rights Inquiries

Publicity

« Booking an Author Event
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The Books: Welcome to Time Warner Bookmark/Frequently Asked Questions Page 2 of 15
General

The Astrology Zone

Editions and Other Copyright Page Information
Employment Opportunities (including Internships)
Formerly Published Book and CD-ROM Titles
Locations Qutside the Continental U.S.

Movie Plans for Titles

Requests from U.K. Websites

Warner Books Christian Publishing Imprint
Warner Forever Imprint of Warner Books

|

Defective Books

Inquiries about defective books should be addressed to
cust.service@twbg.com.

back to index

Order Information

We're unable to offer direct online book sales at this time,
either for consumers or for trade sales accounts. We do,
however, offer bookseller directories for consumers which can
he found on the Where to Buy page.

order status information. You may contact them via e-mail or
telephone: 800-759-0190

Booksellers interested in setting up accounts and ordering
specific books should send email to sales@twbg.com. For
information regarding discounts to corporations, organizations,
non-bookstore retailers and wholesalers, mail order accounts,
premium sales, and libraries, please send your inquiries to
special.markets@twbg.com.

For inquiries about the availability of a specific title in the U.S,
or overseas, retailers and wholesales please send emall to
sales@twbg.com. Consumers can send email to
cust.service@twbg.com

Our catalog is available for download to booksellers. Please go
to Bookseller Services for more details.

back to index

Returns Information

http://www .twbookmark.com/library/faq.html 10/15/2004



The Books: Welcome to Time Warner Bookmark/Frequently Asked Questions Page 3 of 15

WHAT SHOULD I USE THIS INFORMATION FOR?
This information is for OVERSTOCK returns. If you have
recieved damaged/incorrect items, please call customer service.

WHO CAN RETURN BOOKXS?

These addresses are for RETURNABLE accounts wishing to
make overstock returns. If an account needs to check if they
are returnable or not, they can check with customer service, via
email or phone 8030-759-0190. Accounts set up as returnable do
not need authorization. If you are set up as Non-Returnable,
call customer service for assistance.

HOW LONG CAN I RETURN FOR IF I AM A RETURNABLE
ACCOUNT?

Returnable accounts can return any book for any legnth of time
as long as the books are In Print and In Good Condition.

WHAT IS THE RETURNS ADDRESS?
For whole copy returns:

TIME WARNER BOOK GROUP Returns
322 South Enterprise BLVD.
Lebanon, IN 46052

For stripped returns ONLY:
WPS/ Warner Returns

3000 University Center Drive
Tampa, FL 33612

WHAT IS STRIPPABLE?

To tell if an item Is strippable, look for an inverted triangle with
an (S)init.

Paperback Books with a retail price of $6.95 or less have

Strippable Covers, regardless of product code (can be MM, TR,
or PB.) These go to Tampa.

Calenders are strippable, but should be returned to the Indiana
warehouse. We just need the cover with the barcode on it.

If you need to check please email or call customer service.

WHAT IF I RETURN SOMETHING TO YOU THAT IS NOT
YOURS?

If you have any doubts as to whether or not something is still
returnable, check with customer service. We may accept
returns on books that are Not our Publication (NOP) or Out of
Print (OP) for a short period after they are declared NOP/OP.
After that, NOP/OP returns are returned to the customer if the
amount received in a CARTON is FIVE or more. If it is below this
amount, the bocks are destroyed.

If you have any questions or concerns regarding whether or not
something can be returned, please contact customer service
(800-759-0190).

back to index
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The Books: Welcome to Time Warner Bookmark/Frequently Asked Questions

Defective AudioBook Tapes

If you purchased an audiobook and a tape is missing or was
delivered to you as defective, please email
audiobooks@twbg.com to replace it.

School and University Desk Copies

To find out whether you qualify to receive a free desk copy,
please send the following information:

« Book author, title & edition, and ISBN

e Course number and course title

« Clarification as to whether title is a required textbook vs.
recommended or optional textbook

« Calendar date or year and term of when this course is
scheduled to begin

o Estimated enrollment given to local bookstore(s)

e Your name, position, school, department, school phone,
address (including city, state and zip), and your office hours
« Any supplements to be included (please be specific)

to gift.orders@twbg.com.

Contacting an Author

Although we receive a great number of requests, we're not able
to release the phone, fax, mailing or email addresses of any of
our authors. If you'd like to send a letter to your favorite

author, you can do so via a standard letter, addressed as
follows:

[name of the author]

c/o Author Mail

Warner Books

1271 Avenue of the Americas
New York, NY 10020

or

[name of the author]

c/o Author Mail

Little, Brown and Company
1271 Avenue of the Americas
New York, NY 10020

Please understand that it is up to the discretion of the individual
http://www.twbookmark.com/library/faq.htrnl

Page 4 of 15
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The Books: Welcome to Time Warner Bookmark/Frequently Asked Questions Page 5 of 15
author as to whether or not a correspondence will be answered.

back to index

Manuscript Submissions and Unsolicited
Queries

Publishers in the Time Warner Book Group {including Warner
Books, Warner Business Books, Warner Faith, Mysterious Press,
Aspect, Little, Brown and Company, Back Bay Books, Bulfinch
Press, Little, Brown Books for Young Readers) are not abke to
consider unsolicited manuscript submissions and unsolicited
queries. Many major publishers have a similar policy. Unfamiliar
packages and letters mailed to our offices will be returned to
sender unopened.

If you are interested in having a manuscript considered for
publication, we recommend that you first enlist the services of
an established literary agent. Many literary agencies can be
located in Bowker's Literary MarketPlace (commonly known as
the "LMP"), an annual reference publication which can be found
in most major libraries. These literary agencies, in turn, have
guidelines for submitting manuscripts. You can find out more
about the LMP at Literary MarketPlace.

back to index

Jacket Art Submissions and Unsolicited
Queries

The Time Warner Book Group is unable to consider unsolicited
jacket art submissions. Unfamiliar packages and letters will be
returned to sender unopened.

back to index

Lists of Titles by Specific Authors

If you have read a book and would like to see what else that
author has written, or you know the title and want to look up
the author's name, please use the search engine at the top of
any page to help you find what you're looking for. You can also
browse Time Warner Book by visiting the Browse the Library

page.

back to index

Reading a Series in the Correct Order
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Ballantine Books | About Us: Submissions Page 1 of 1
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We do not accept unsolicited submissions, proposals, manuscripts or submission queries via e-mail at this time.

If you would like te have your work or manuscript considered for publication, we recommend that you work with an
established literary agent. Each agency has manuscript submission guidelines. You may wish to refer to The Literary
MarketPlace (the LMP), a reference guide that contains a listing of literary agencies. It can be found in most libraries.
Another excellent source is Writer's Market, which you should be able to find in a local bookstore or library. You can
also visit their Web site, which contains hundreds of listings for agents {as well as book publishers, magazines,
contests, and more), at www. writersmarket.com for more information.

Abgut Us | Author Connection | Reading Group Guides | Academic Resources | eBooks | Catalog | E-Newsletter Sign Up | Home
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randomhousc.com | FAQs Page 1 of 6

.

:f‘i - RANDOMHDUSE COM Search for title, author or isbn E

A = F RSN I HALE EBVICDY

> F'n_ﬁ_q.uﬁgyw,ﬂ;x;g. QUESTIONS

Stop! Before you send us e-mail, have you read the Frequently Asked

Questions? Yours may be answered here.
! Just click the question that most closely approximates yours. You may also want
= ] . ! - to visit our Contact Us page if you don't find the answer to your question here.
i EEEE—— e S+
; General FAQs
+ How do I write ta an author?
; » How do I submit my manuscript to Random House?

» How do I apply for a job with Randorm House?

» How can I get permission to use a part of a_book (or book cover) for a project I'm working on?

» Lwrite for a newspaper (ontine service, etc.), and I'd like to request a review ropy of a book.

» I am an educator, how can I aorder desk and/or exarnination capies of books?

» There Is @ typographic or printing problem with a Random House book I purchased.
e » How can I order hooks?

» Whom de 1 contact if [ have questions about subscriptions to the touis L'Amour Collection?

» Are you the Doubleday Book Club?

et -

» Are_you Delt Magazines?

2

* How do I find an out-of-print book?

eBook FAQs

» Why read an eBook instead of a print book?

& » Where can I get differant eBook Readers?

: » What formats are Random House, Inc. eBooks available in?
)

= Can I print_ an eBook?

» Is Adobe Acrobat eBook Reader the same as Adobe Acrobat Reader?

= Why must I activate my Adobe or Microsoft reader after I download it?

f » How long does it take to download an_eBook to my computer or Packet £C?
[
e = Glossary
,i.., ................................... ‘I"

How do I write to an author?

You should send your letter to the author in care of the publicity department of
the author's publisher at the address below. (You'll find the publisher listed on the
book's spine and copyright page.)

"Author Name”
c/o "Publisher" (e.g. Broadway, Bantam, etc.) Publicity

http://www .randomhouse.com/about/fag.htm] 10/15/2004



randomhouse.com | FAQs Page 2 of 6

' 1745 Broadway
New York, NY 10019

g S T R

How do I submit my manuscript to Random House?

Like most big publishers, Random House only accepts manuscripts submitted by
an agent--the volume of materials we receive is just too large to accept

i unsolicited submissions. There is an excellent listing of literary agents in a book
called The Writer's Market, which you should be able to find in a local bookstore

. or library.
£ i You can also visit their Web site at http://www.writersdigest.com for more
information.
12
: % e e e I
' How do I apply for a job with Random House?
: For employment opportunities and information about our Summer Internship
L program, visit Careers@Random.
; T OO OO RSO ey
How can I get permission to use a part of a book (or book cover) for a
; praject I'm working on?
Please refer to our Copyrights and Permissions page for all the details.
I write for a newspaper (online service, etc.), and I'd like to request a
review copy of a book.
4 To request review copies and author information, you may contact the following
pubtishers:
: Ballantine Books, Fawcett, Ivy, Del Rey, One World/Striver's
% Row, Presidio Press
bfi@randomhouse.com
¢ Bantam Dell Books
: bdpublicity@randomhouse.com
; Children's Publishing
1745 Broadway, 10th Floor
New York, NY 10019
% Crown Publishing Group
crownpublicity@randomhouse.com
If you would like to receive a review copy of a book or receive our
; catalog, please fax your request on your letterhead to (212) 940-

7868.

Doubleday Broadway Books:
1745 Broadway
New York, NY 10019

: Knopf
knopfpublicity@randomhouse.com

Pantheon/Schocken
pantheonpublicity@randomhouse.com

http://www .randomhouse.com/about/faq.htmi 10/15/2004
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Looking For A Book?

Try our online catalog for new and recent releases. All new
releases are posted in our catalog at least two weeks prior to the
date they are released. This area changes frequently and
includes all of the tittes shown in our printed catalogs.

title, ISBN, author name, or category.

If you still have trouble locating a specific title, call our mail order
department at (800) 788-6262.

Selling Territories: When is a Penguin Not a Penguin?

Many of our titles are under copyright which means that we only
have rights to sell particular books in specific parts of the world.
There are also different legal standards constituting when a
work is in the public domain in Eurobe and America. So vou
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might see a Penguin in a European or Asian bookstore or on a
website that we cannot supply to you in America, and vice

versa. Qur websites are designed to only offer books that we

can supply to you. If you have a question about a particular title,
you can email us at academic@us.penguin.com.

Looking For An Out-of-Print Book?

Please refer to our list of online retailers, many of which carry
out-of-print books and offer tools to search the catalogs of
independent out-of-print and antiquarian bookseilers.

Book Orders

Direct mail and orders to:
Penguin Group (USA) Inc.
405 Murray Hill Parkway
East Rutherford, NJ 07073

(800) 788-6262 (Individual Consumer Sales)
(800) 526-0275 (Reseller Sales)
(800) 631-8571 (Reseller Customer Service)

Penguin Group (USA) books are available wherever books are
sold. Click here to find a store near you.

To buy a book online, click here for a list of retailers.
Bulk Orders

Books are available at special quantity discounts for bulk
purchases for sales promotions, premiums, fund raising, and
educational use.

For ordering information, fax to (212) 366-2679 or call Special
Sales at (212) 366-2612.
Mail Order Catalogs (Trade Use Only): (212) 366-2751

International Sales Representatives

Canadian Distributor
Penguin Books Canada Ltd.
10 Aicorn Ave., Suite 300
Toronto, Ontario

M4V 3B2 Canada

Australian Distributor
Penguin Books Australia
250 Camberwell Road
Camberwell Vic 3124
Australia

http://us.penguingroup.com/static/packages/us/about/contact.htm 10/15/2004
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Europe-United Kingdom
Penguin Books Ltd.

80 Strand

London, England WC2R ORL

Netherlands

Penguin Books Netherands B.V.
Keizersgracht 231

1016 DV Amsterdam

P.O. Box 3507, 1001 AH Amsterdam

New Zealand

Penguin Books NZ Ltd Cnr Rosedale and Airborne Roads,
Albany,

Auckland, New Zealand

Contact Our Authors

Unfortunately, email is not forwarded to authors, nor can we give
out personal mail or email addresses for our authors. To write to
an author, please follow the instructions below.

For adult titles, simply write to:

(Author's Name)

c/o (Imprint) Publicity
375 Hudson Street
New York, NY 10014

For juveniie titles, simply write to:

{(Author's Name)

c/o (Imprint) Pubiicity
345 Hudson Street
New York, NY 10014

For a list of imprints, click here.

Note: The imprint can be found on either the spine or the
copyright page.

Manuscript Submissions

Due to the high volume of manuscripts we receive, Penguin
Group (USA) Inc. imprints do not normally accept unsolicited
manuscripts. On rare occasion, however, a particular imprint
may be open to reading such. The Penguin Group (USA) web
site features a listing of which imprints (if any) are currently
accepting unsolicited manuscripts.

http://us.penguingroup.com/static/packages/us/about/contact.htm 10/15/2004
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Neither the corporation nor its imprints assume responsibility for
any unsolicited manuscripts which we may receive. As such, itis
recommended that sole original copies of any manuscripts not
be submitted, as the corporation is not responsible for the return
of any manuscripts (whether sent electronically or by mail), nor
do we guarantee a response. Further, in receiving a submission,
we do not assume any duty not to publish a book based on a
similar idea, concept or story.

The preferred and standard method for having manuscripts

considered for publication by a major publisher is through an
established literary agent.

Agents can be found in such literary guides as Literary
Marketplace.

There are also online resources for writers interested in learning
more about the process of submitting manuscripts to agents and
publishers. A good place to start is the Author's Guild.

The following Penguin Group {(USA) imprints are currently
accepting unsolicited manuscripts.

DAW Books is currently accepting manuscripts in the genre of
Science Fiction/Fantasy. Please refer to DAW's Submission
Guidelines for more information.

Permission Requests

Please click here for information regarding permission requests.

Review Copy Requests

Please fax your review copy request on your company
stationery to the imprint that publishes the book. Below is a
listing of the publicity departments and their fax numbers:

imprint Fax #
Ace 212/366-2385
Alloy Books 212/414-3393
Alpha Books 805/523-9215
Avery 212/366-2636
Berkley 212/366-2385
BlueHen 303/832-7950
Boulevard 212/366-2385
Daw 212/366-2385
Dial Books for 212/414-3393

AL vam g Dnandaen
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About S&S Manuscript Submisssions

Overview
Unfortunately, due to the workload of our editorial staff, we cannot accept unsolicited
manuscripts. If you are seeking publication, we recommend you have an agent
represent you and your work.

You can obtain a list of agents by searching the Internet for literary agents; another
great source for information Is Authorlink. We regret that we aren't able to recommend
a specific agent, but we wish you success in finding a home for your manuscript and
we thank you for thinking of Simon & Schuster.

Star Trek” Manuscripts
If you are interested in submitting a Star Trek" novet manuscript, please read our

editor's guidelines.
Terms of Use

AUTHORS | TITLES | CATEGORIES | NEWSLETTERS | BOARDS | SIMONSAYSKIDS.COM | SHOP eBOOKS

SimonSays.com

About S&S | Employment | Bookseller Resuurces | Media Resources | Feedback
Copyright Statement | Privacy Policy | Terms of Use | Employee Info

International
Australia | Canada | United Kingdom

http://www_simonsays.com/content/feature.cfm?sid=33& feature id=1627 10/15/2004
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the crown publishing group

COSTACT]

CONTACT US

IMP![NTS keyword ‘
CROWN Customer Service m
For inquiries regarding product availability, ordering information,
CROWN status of shipment, billing, defective merchandise or returns, please NEWSLETTERS
BUSINESS contact Random House Customer Service at 1-800-733-3000 or 1- SR
800-726-0600. Click here to
CROWN Slgn Up
FORUM .
Job Opportunities:
;Rr::ii Please see the Random House Inc. Muman Resource Department. AUTHORS
PRESS X ) . ]
To request review copies and author information:
CLARKSON Please fax your request on your letterhead to (212) 940-7868, Douglas |
PFOTTER Adams ‘
To request permission to use part of a book: :
HARMONY Please see our Permissions Department,
SHAYE To request a Desk/Examination Copy BESTSELLERS
AREHEART Please see our Academic Marketing Department ~ rmmmmmmmmommmees
Queer Eye for the
cOELL To download cover art for Marketing and Promotional use: straight Guy

Please visit the public archive for Random House Inc.

For Publicity inquiries:
Write to us at crownpublicity@randomhouse.com.

Submissions:

The Crown Publishing Group only accepts manuscripts submitted by
an agent--the volume of materials we receive is just too large to
accept unsolicited submissions. There is an excellent tisting of
literary agents in a book called The Writer's Market, which you
should be able to find in a local bookstore or library. You can also

visit their website at http://www. writersdigest.com for more
information.

To Order Books:
Random House books are available wherever books are sold. We do
not sell books directly to consumers.

For Schools and Libraries: All Random House Inc. titles are available
from your local/preferred book distributor. For specific title
information contact:

Random House, Inc.

http://www .randomhouse.com/crown/contact.html

The Sexy Years
Sweet Potato Queens
Big-Ass Cockbook and
Financial Planner

Lies of George W. Bush
Profitable Growth Is
Everyone's Business
Exacution

The Spontanecus
Fulfillment of Desire
The 5 Patterns of
Extraordinary Careers
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CONTACT US

There are several ways to get an answer here at Knopf.
Choose the group you want to contact from the list below. If
you aren't sure, please write to us at
KnopfWebmaster@randomhouse.com:

an author
submissions
publicity

your emnail here

AL

human resources
copyright and permissions
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AUTHOR MAIL
You can write to our authors at the following address:

(Author's Name)

c/o Knopf Publishing/Author Mail
1745 Broadway

New York, NY 10019

SUBMISSIONS GUIDELINES

Like most big publishers, Knopf usually ONLY accepts
manuscripts submitted by an agent. There is an excellent
listing of literary agents in a book called The Writer's
Market, which you should be able to find in a local
bookstore or library. You can also visit their Web site at
www.writersdigest.com for mere information. If you stilk
want to give us a try, though, even with that caveat, please
send a sample of your work, 25-50 pages, and a stamped,
self-addressed envelope, to THE EDITORS / Knopf/ 1745
Broadway / New York, NY 10019. It will go into the
"slushpile," where unsolicited work waits for a look. Allow
2-6 months for a response,

PUBLICITY

i i If you are @ member of the press and would like to contact
http://www.randomhouse.com/knopf/contact/ 10/15/2004
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& HarperCollins. —

Authors Browse Bestseliers Channels Reading Groups

Submitting
Manuscripts

Submitting Manuscripts

General Submissions

Unfortunately the volume of submissions we receive prevents us from reading unsolicited
manuscripts or proposals.

We recommend that you visit your public library for sources that can direct you in preparing a

submission and locating an appropriate agent and/or publisher. One book you might find helpful
is Literary Markeiplace by R.R. Bowker.

Submission Guidelines for Avon Romance

Avon Romance is currently accepting manuscripts. Please click here for more information.

Privacy Policy Imprints Ncwsletters Site Map Terms of Use

F T I T S IR R I UM R
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Search Qur Site How to Order  Technical Support Doniect Uy About W.W. Norton
g e ~contact Us
= W.W. Norton Help Area « Review copy requests
* Bookseller Information = Rights and Permissions
= Ordering Infarmation = Privacy Statement
» College Sales Representatives = Manuscript Submission Policy
» Secondary School Requests »  Submit a Correction
» Examination Policy »  Questions or Comments about
. Disability Requests Norton's web site and other queries
=  Overseas Representatives * Student Requests
~ Internationai Inquiries = Help Wanted

Editorial office:

W. W. NOCRTON & COMPANY, INC.
500 Fifth Avenue

New Yark, N.Y. 10110
Tel 212-354-5500
Fax 212-869-0856

Sorry, we cannot forward email to authors or give out author email addresses or other
contact information. We will, however, be happy to forward postal mail; if you wish to send

a letter, please send it to the address given above and mark it ATTN:; AUTHOR [Author's
Name].

Permissions:

If you would like to request use of W. W. Norton & Company material, you can fill and
submit our online permission request form. Please direct all other queries to our Rights
and Permissions Department at permissions@wwnorton.com.

Rights:

Queries regarding Foreign Rights, film rights, and other Subsidiary rights should be
directed to rights@wwnorton.com |,

Manuscript Submission Policy:

Due to concerns about unsolicited maif, manuscript/proposals sent by mail will not be
opened.

If you would like to submit your proposal by e-mail paste the text of your query letter
and/or sample chapter into the body of the email message. Do not send attachments.

We cannot accept complete manuscripts via e-malil. Keep your proposal under six pages.
If you are submitting poetry, again, try to send fewer than six poems,

{Please remember that we do not consider books from the foliowing categories: juvenile

or young adult, religious, occult or paranormal, genre fiction such as formula romances,
sci-fi or westerns, arts and crafts, and inspirational postry.)

If you are interested in writing a book for our college division, please send an letter of
inquiry rather than a full proposal.

hitp://www.wwnorton.com/area4/contact.htm 10/15/2004
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All e-mail submissions can be sent to manuscripts@wwnorton.com,
No phone calls please.
Review copy requests:

To obtain a review copy of a W.W. Norton trade book, please fax your
request on letterhead to the Publicity Department at 212-869-0856. Please
direct all other general publicity questions to publicity@wwnorton.com.

Please submit requests for Norton Professional Books (Psychiatry,
Psychotherapy, Neuroscience) and Architecture and Design to Kevin Olsen.

For books published by Norton's affiliate publishers, please contact the
publicity departments of those publishers directly.

If you are requesting a media review copy from Europe, Africa, Bangladesh,
India, the Middie East or Pakistan, please contact Soulla Pourgourides by
filling in our review copy request form or faxing +44 (0) 20 7436 4553.

http://’www.wwnorton.com/area4/contact.htm
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Contact Us
Contacting Authors Manuscript Submissions
Availability and Pricing Publicity Inquiries
Orders Review Copy, Desk Copy
Book Orders for Author Events Subsidiary Rights
Discount Schedules Permissions
Co-op Advertising New Accounts
Canadian Sales Misc. Queries
International Sales Miramax Books
Special Sales Children’s and Disney’s Books

Books from Disney Publishing Worldwide

If you are writing in reference to publications from Disney Publishing
Worldwide, please contact them directly at (212) 633-4400.
Disney Publishing Worldwide publications include those published by
Hyperion Books for Children, Disney Press, Disney Editions, Volo or
Jump at the Sun.

For publicity inquiries for Disney Publishing Worldwide, please use
this form:

Comments:

Your information:

Name
E-mail

Thank you.

Contacting Authors:

In order to protect our authors' privacy, Hyperion does not give out
authors' personal contact information to the general public. If you
would like to contact one of our authors, please send all

http://www.hyperionbooks.com/contactus.html

10/15/2004
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correspondence to the address listed below. All letters received
will be forwarded to the author directly for reply.

Author Name

C/O Hyperion Editorial Department
77 West 66th Street

11th Floor

New York, NY 10023

Availability and Pricing:
If you are writing to check on availability or pricing for one of our

books, please call Time Warner Book Group customer service at
(800) 759-0190.

Book Orders for Author Events:

If you already have an event planned with one of our authors and
would like to order books for this event, please call Catherine Kron
at our distributor Time Warner Book Group at (800)759-0190
extension 1906. Please make sure to mention that you are
ordering books for an author event and give the date of your
event.

Canadian Sales:

If you are inquiring about purchasing our books in Canada, please
contact our Canadian distributor HB Fenn & Company at (205)
951-6600 (800-267-FENN in Canada).

Co-op Advertising:
If you are inquiring about co-op advertising, please contact Time

Warner Book Group's trade sales department at (212) 522-
8700.

Discount Schedules:
If you are interested in opening a new account with Time Warner Book
Group, or are inquiring about discount schedules please contact

Time Warner Book Group's trade sales department at (212)
522-8700.

International Sales:

For information on International Sales, please contact Time Warner
Book Group’'s International Sales Department at (212) 522-
0631, or email julie.geiringer@twbg.com

http://www hyperionbooks.com/contactus.html 10/15/2004
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Manuscript Submissions:
We regret to inform you that Hyperion does not accept unsolicited
manuscripts for review, as per our Legal Department:

"Note to authors: please do not send unsolicited submissions. As a
matter of long-standing policy, The Walt Disney Company does not
accept unsolicited creative submissions, Please understand that the
policy’s purpose is to prevent any confusion over the ownership of
ideas that the company is working on or considering. Unsoficited
submissions will be deleted without being reviewed or retained in our
files.”

Hyperion, like most major publishing houses will only accept
manuscripts for review that have been submitted via a literary agent.

Miramax Books:

For Miramax Books publicity inquiries please contact Jaime Horn,
phone: 212/625-5064, or using this form:

Comments:

Your information:

Name

E-mail

Thank you.

For Miramax Books marketing inquiries please use this form:

Comments:

Your information:

Name

http://www.hyperionbooks.com/contactus.html 10/15/2004
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SEARCH

Advanced Search

Futurg Releasoes Authors & Illustrataors Reading Guides Catalogs

Harcourt Trade Publishers (formerly Harcourt Brace & Company) Is dedicated to
publishing general interest books in a vatlety of areas and genres, including fiction,
literature, poetry, histary, current events, sociology, science, autoblography, and
language for adult readers, and quality board books and niovelty items, illustrated picture
books, easy readers, and nevels for children of all ages.

Harcourt does not accept unsolicited query letters or e-mails, manuscripts, and
illustrations. We require all such materials to come to us through a lterary agent, and
encourage aspiring writers and iMlustrators to submit work to an agent who specializes In
their area of creativity. A listing of agents may be found in The Literary Marketplace
(LMP) , an annual reference guide available at most public libraries.

LMP also lists a number of organizations for writers and lllustrators. A selection of these
groups and links to their Web Sites are as follows:

Academy of American Poets

American Society of Journalists and Authors

The Authors Guild

Mystery Writers of America

PEN American Center

PEN Center USA West

Science Fiction and Fantasy Writers of America, Inc.
Society of Children's Book Writers and Illustrators
Writer's Market

You may find these and other such organizations will enhance your creativity and add to
your knowledge of the publishing process.

Last Updated: 5/28/2004

About Us | Careers | Contact Us | Policies | Privacy Policy | Rights and Permissions | Terms and Canditions | Harcourt.com
Copyright ©® 2000-20064 by Harcourt, Inc. All rights reserved | Webmaster

http://www harcourtbooks.com/PublisherContacts/submissions.asp 10/15/2004
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UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF NEW YORK
X

SHIRIN EBADI and THE STROTHMAN
AGENCY, LLC,

Plaintiffs,

- against - § DECLARATION OF

SHIRIN EBADI
OFFICE OF FOREIGN ASSETS CONTROL

OFF THE DEPARTMENT OF THE TREASURY;

JOHN W. SNOW, SECRETARY OF THE TREASURY,
in his official capacity; and ROBERT WERNER,
DIRECTOR, OFFICE OF FOREIGN

ASSETS CONTROL, in his official capacity,

Defendants. :
- X

L, Shinn Ebadi, declare that the following statements are true, to the best of my
information and belief:

I. I am a lawyer and human rights activist and a citizen and resident of the Islamic
Republic of Iran. In recognition of my efforts to promote human rights in my country and
elsewhere, I was awarded the Nobel Peace Prize in 2003.

2. I 'am a plaintiff in this action and submit this declaration in connection with the
application of the plaintiffs for an order lifting the regulations of the Office of Foreign Assets
Control (“OFAC”) of the United States Department of the Treasury that restrict and, in many
cases, prohibit the publication in the United States of works by authors in certain countries
subject to U.S. trade sanctions, including Iran (the “OFAC Information Regulations”).

3. [ plan to write a book about my life and career and want the book to be published
in the United States, but it is my understanding that the OFAC Information Regulations, as

interpreted by OFAC, effectively would prohibit the publication of this book in the United States

172452223



by barring the required assistance from an American literary agent and an American publisher. It
is my understanding that the OFAC Information Regulations prohibit the work of other Iranian
authors from being published in the United States, effectively preventing the voice of many of
my fellow citizens from being heard. This enforced silence is, I believe, a critical missed
opportunity both for Americans to learn more about my country and its people from a variety of
Iranian voices and for a better understanding to be achieved between our two countries.

My Career

4. I'received my law degree from the University of Tehran and practiced law and
raised my own family. Ifocused my practice on the law of human rights, including the rights of
refugees, children, women and religious minorities.

5. Women gradually gained some acceptance in the legal system in Iran, and
ultimately I became one of the first female judges in my country. I served as president of the cily
court of Tehran from 1975 to 1979.

6. After the revolution in Iran in 1979, I was forced to resign from the bench, but I
have continued to work for human rights as a lawyer and to teach law at the University of Tehran
and other universities in Tehran.

7. I'have foundced the Association for Support of Children’s Rights, an organization
that supports orphaned, imprisoned and abused children. The most important job of the

Association is to struggle against inappropriate children laws. Four important changes of the
laws have been made so far. I continue to lead the Association today.

8. T'am a Muslim. In my legal practice and in my teachings, [ strive to promote a
modern interpretation of Islam that is in harmony with democracy, equality, religious freedom

and freedom of speech. My beliefs have compelled me to act as an advocate for the

1724522213 2



disadvantaged and to seek to use the legal system to protect the vulnerable, defend those who
speak out and expose those who act to suppress them.

9. For example, I have represented the families of writers and intellectuals who were
murdered in serial fashion in Iran in 1999-2000, and I have worked to expose those who were
responsible for fatal attacks on students at Tehran University in 1999. Most recently, I have led
the legal tcam rcpresenting the family of Montreal-based photojournalist Zahra Kazemi, who
was killed in July 2003 while in detention for taking photographs outside a prison in Tehran
during student-led protests. The courts have acquitted the lone intelligence agent indicted in the
case and have so far failed to charge the responsible officials. We are pursuing various avenues
of appeal.

10.  Like many of my cases, the Kazemi case has generated criticism of my advocacy.
I have been imprisoned for defending human rights and pursuing justice for victims of violence.

11. My work has been well recognized in the United States. Several newspapers have
written about it, including The New York Times. With a visa from the State Department, I have
visited the United Sates as recently as this past spring. I have received honorary degrees in the
United States and have spoken at Harvard and Brown universities, among others, and to the
Council on Foreign Relations.

My Previous Publications

12. I have published many articles and several books about law and human rights.
The books have been scholarly works intended for an academic or professional audience.

13. Some of my books have been translated into English, including The Rights of the
Child: A Study of Legal Aspects of Children’s Rights in Iran and History and Documentation of

Human Rights in Iran. They are academic and legal works that were written for my professional
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peers, and were not written specifically for the American public.

The New Book Project

14. T would now like to write a book for an American and international audience, to
tell the story of my life and career and my personal and professional growth as a woman, a
mother and a lawyer living and working in a country that confronts many human rights
problems. The book would give American readers a greater understanding of Iranian society and
of the determination of one woman to seek justice in a society in which it is difficult for women
to achieve influence in public affairs. I believe that my receipt of the 2003 Nobel Peace Prize
makes it likely that there would be a substantial audience in the United States interested in
reading about these experiences.

15. The new book would explain how I came to pursue my education and my career
and how I became a lawyer, a judge and a law professor despite the obvious and often official
obstacles women in Iran have had to face. Tt would recount the late nights I spent secretly
writing articles and books, after working all day and taking care of my family at home. It would
describe the challenges professional women faced both before and after the revolution in 1979.
It would discuss my feelings, as a mother of daughters, about the lives they can make for
themselves in modern Iran.

16. The book would also describe, of course, my work on behalf of women, children,
refugees and victims of political and religious persecution — my advocacy as a lawyer, my

teaching and writings, my decisions as a judge, and my continuing pursuit of justice for those

who have suffered for expressing their views.
7. I'would not write such a book for publication in Iran right now. I want it to

eXpress my own ideas, not ideas that receive official approval, and I want to be able to continue
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my work as an attorney and activist for human rights in Iran.

18. I very much want this new book to reach an audience in the United States. I
believe open communication is essential to building understanding between the American and
Iranian people. Many Americans have expressed interest in learning my personal story and
learning more about human rights struggles in Iran.

19. Although I speak and read some English, I cannot write the book in English. Nor
would simply translating a book that I write in my native tongue, Farsi, be appropriate for an
English-speaking, American audience. A book written for American readers would be very
different from a book written for publication in my own country. The social and historical
context would have to be explicated at some length, and even passing references to Iranian
events, people, places and customs would have to be explained. The history and principles of
Islam are not as familiar to many American readers as they are to Iranians, but they are central to
my life and my work and would have to be explained in my book. The styles of writing and
modes of discourse in the United States and Iran are no doubt very different, and my writing may
have to be reconstructed, both to answer questions Americans would expect to be addressed and
to sound comfortable to American ears.

20. Therefore, to ensure that my work will truly communicate my thoughts and
experiences to American readers, [ must work closely with a literary agent and editors in the
United States, and perhaps another writer. They would work with me to develop the themes and
structure of the book as well as the language in which my ideas are expressed and would help

assure that I can make arrangements with an appropriate publisher to publish and market my

book.

21. I expect my collaboration with a literary agent and with the editors (and possibly a
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writer) to be extensive, and it would undoubtedly result in substantive alterations and
enhancements of the preliminary draft manuscript T have prepared.

22. To make sure that the book is properly presented to the public, and that it is
published and promoted in a way that is in keeping with my goals and consistent with my vision,
I'will need to work with a literary agent. A literary agent would: (i) help in the editing process of
the preliminary manuscript that T have drafted to communicate more effectively my story to an
American audience; (ii) help me write and shape a proposal to submit to publishers; (iii)
identify publishers and editors interested in my work; (iv) negotiate the terms of a publishing
agreement; and (v) help promote my work in the United States. Indeed, it is my understanding
that without a literary agent, only academic or non-profit publishers, and not major publishers
with the resources to reach a wider audience, will seriously consider any proposal for my work,
or commit the appropriate resources to market my work. Because I am not familiar with the U.S.
publishing business, I am not in a position to find and negotiate a contract with a publisher, or to
market and promote the work, without the help of a literary agent. It is my understandin g that
finding the appropriate publisher, the negotiation of a publishing contract which adequately
protects my interests and vision, and the marketing and promotion of the work, are all necessary
and important parts of the process of publication in the Uniled States. It is my understanding that
I would participate in the promotion and marketing of the work by, among other things, granting

interviews to journalists and making personal appearances to promote the book. In doing so, I

also would be promoting my work for human rights.

The OFAC Information Regulations

23. T'have received initial inquiries of interest from U.S. publishers, but it is my

understanding that the OFAC Information Regulations stand squarely in the way of my
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proceeding. Itis my understanding that interest in books about Iran is high, as evidenced by the
many American readers of the memoir “Reading Lolita in Tehran.” It is my understanding that,
because the author of that book lives in the United States, she was free to tell her story; however,
because of the OFAC Information Regulations, the stories of people still living in Iran cannot be
told.

24, It is my understanding that, because I am a citizen and resident of Iran, the
publication of my book by an American publisher, and even my represcntation by an American
literary agent, would be barred by OFAC’s interpretation of the OFAC Information Regulations,
for the following reasons: (i) the literary agent would provide substantive artistic advice at the
earliest stages of my creating the proposal and manuscript; (i) the literary agent would provide
business and marketing advice as we approach publishers; (iii) I would be paid an advance and,
eventually, royalties despite the fact that, as of now, I have not yet completed the work; (iv)
throughout the process of writing, editing and publication, the publisher, the literary agent and
possibly another writer would provide additional artistic alterations and enhancements; (v) and
the publisher and literary agent would actively market the book and give me business advice
regarding the book’s publication and promotion.

25. Although I have located the literary agent with whom [ would like to work, 1 have
been unable to retain her because of the OFAC Information Regulations, and I have had to agree
to condition the proposed upon the resolution of these legal issues. Similarly, although I have
been approached by several American publishers who have expressed interest in my book, any
offers for the book have been made subject to the condition that payment of the advance and

publication of the book will not proceed without satisfactory resolution of the legal issues raised

in this action.
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26, For the book to be published, I will have to enter into a formal and final
agreement with the hiterary agent I have chosen. Working with her, I will have to reach an
agreement with a publisher that includes the standard provisions for payment of an advance and
royalties. Writing is a source of financial support for me and my family and for my work on
human rights. Unfortunately, I could not afford to spend the time it would take to write the book
without being assured that it will be published and that I will be compensated for the time I

would have to take away from my other pursuits.

This Challenge

27. The OFAC Information Regulations seem to defy the values the United States
promotes throughout the world, which always include free expression and the free exchange of
ideas. I believe Americans want to have the opportunity to learn about the lives and struggles of
people in Iran, and I am far from the only author in Iran with ideas and information that people in
the United States would want to learn. I believe Americans want access to as much knowledge
as possible. Americans understand that they need to inform themselves, as individuals and as
citizens who make decisions about their own government.

28.  The OFAC Information Regulations prevent an important dialogue from starting.
They keep the American public in ignorance of the issues facing the people of Iran today and the
actions that I and many others have taken, and continue to take, to promote change. Open
exchange of all kinds — intellectual, scientific, cultural and commercial — helps erode the
artificial barriers that have been erected between our peoples. Works that spread information
and ideas sow the seeds of understanding and change.

29. Excluding Iranian works from the United States impoverishes both our societies.

If Western democracies believe in nations’ rights to determine their own destinies and in the
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superiority of demoeratic systems, they must prqnom the basic human rights of people
everywhere. The peaple of Iran, perticularly in recent years, have shown that they, too, deem
participation in public affairs to be their right. We are struggling to establish democracy while
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will help Americans understand our struggles and thus helps us pursie freedom and
self-determination for ourselves.
I declare under penalty of perjury under the Jaws of the United States of America that the

foregoing statements are true and comrect, w the best of my information and belief.
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Preliminary Statement

The Office of Foreign Assets Control of the United States Department of the Treasury
has promulgated regulations that classify ordinary publishing activities in the United States as
illegal transactions if they involve authors in countries subject to certain U.S. trade restrictions.
Congress, however, has twice declared that trade embafgocs may not be allowed to restrict the
international flow of information and ideas. Plaintiffs seek to enforce the commitment Congress
has made and to defend their constitutional rights, as publishers, authors, editors and translators,
to work with authors from any country in the world and publish their works for readers here.

Congress has authorized the us¢-of embargoes as tools of foreign policy. It has insisted,
however, that trade sanctions not be used to cut off communications between the people of the
United States and people living under governments we oppose. In two successive amendments
to the statutes that authorize embargoes — the Berman Amendment and the Free Trade in Ideas
Amendment — Congress has declared that the Office of Foreign Assets Control (“OFAC”) does
not have the authority “to regulate or prohibit, directly or indirectly” the import or export “of
information or informational materials, including . . . publications.”

Defying Congress, OFAC has regulated and prohibited, directly and indirectly, exactly
what Congress instructed it not to. See 31 C.F.R. §§ 500.206(c), 515.206(a)(2), 538.211(c)(2)
and 560.210(c)(2). The regulations OFAC has promuigated, which apply to countries such as
Cuba, Iran, and Sudan, forbid Americans to engage in “transactions related to information and
informational matcrials” that are “not fully created and in existence at the time of the
transaction,” which means that Americans involved in the publishing process may not work with
authors in those countries to develop any new works or revise existing works for American

readers. The regulations further prohibit the “substantive or artistic alteration or enhancement”
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of works by authors in the disfavored nations by anyone in the United States, which means that
anyone subject to OFAC’s jurisdiction may not freely edit, co-author, reinterpret or enhance
them in the ways works from other countries are routinely enhanced for publication here —
including by combining them with other works in collections or by adding introductions,
iliustrations, explanatory notes or prefaces. The regulations also prohibit “the provision of
marketing and consulting services” either for existing works or for not-yet-fully-created works,
which OFAC has acknowledged means that Americans simply cannot publish books by authors
in those countries, because marketing, advertising, design and other services are inherent in the
publication of a book. Publishers and authors cannot undertake any of these routine publishing
activities except by special license from OFAC, which is bound by no articulated standards.
Thus, OFAC’s restrictions effectively prevent authors in embargoed countries from
communicating their thoughts and ideas to American readers.

The works that Americans may not publish or promote as a result of OFAC’s restrictions
—and that most Americans, therefore, may not read — cannot be catalogued. They may arise in
any field of knowledge, but many of them inevitably relate to the countries subject to embargo
and to the difficulties faced by people there — subjects of great interest in the Unitcd States,
Particular publications that have been cancelled, suspended or threatened by the regulations
include articles in the Journal of Derocracy and Mathematical Geology; books on Cuban
archaeology, ornithology and the history of slavery; and The PEN Anthology of Contemporary
Iranian Literature.

OFAC’s restrictions create a literary and intellectual quarantine, interrupting the flow of
information and ideas through the global community of scholars and curtailing the

communications that ultimately bring people of different nations together. Congress expressly
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designed the Berman and Free Trade in Ideas amendments to prevent trade embargoes from
interfering with the marketplace of ideas and diminishing First Amendment freedoms. The
OFAC regulations thus violate the very statutes that authorize bans on trade. (PointI A)

The OFAC regulations also block the exercise of fundamental First Amendment rights by
punishing and inhibiting free speech in the most direct way possible — subjecting violators to
civil and criminal penalties. They are constitutionally defective on several grounds. First, they
impose an unconstitutional burden on core First Amendment rights. The regulations effectively
amount to a total and therefore impermissible ban on books, a time-honored medium of
expression. They are therefore presumptively unconstitutional. Even if some sort of balancing
test applics, they cannot survive exacting or even intermediate scrutiny. (Point II A) Second, the
ban on “substantive or artistic alteration or enhancement” is so vague and so inconsistently
applied that the regulations are unconstitutional for the additional reason that they fail to give
adequate notice of what is prohibited. (Point II B} Third, the regulations create a licensing
scheme for publishing that acts as a classic prior restraint. (Point II C)

The very idea of applying for permission to publish threatens the principles of free
expression that have made the United States a beacon of hope for people around the world.
Writers in Cuba, Iran, Sudan and many other countries see their work directly suppressed by
their own government authorities, and they may be jailed to prevent them from communicating
ideas that are viewed as dangerous. The United States has historically served as a conduit for
information and ideas suppressed by other governments, such as Alexander Solzhenitsyn’s
exposés of the Soviet prison camp system, democracy advocate Wei J ingsheng’s letters during
his first fifteen years as a political prisoner in China, and the writings of Aung San Suu Kyi, the

Nobel Peace Prize winner wha is still under house arrest in Burma. Books like theirs help
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Americans understand what is happening in countries whose govermnments shield their people
from our view. But the OFAC regulations prohibit Americans from publishing the works of
dissidents and advocates for liberty in the very nations whose governments we seek to oppose.

Excluding works by authors who live in Iran, Cuba and Sudan from the United States
deprives us of insight and information that is all too rare. Many American readers are learning
about life in post-revolution Iran from Reading Lolita in Tehran, the memoir of a literature
professor who invited seven of her best female students to meet weekly in secret in her home to
study works of Western literature that were banned in Iran. The book has been on bestseller lists
in the United States for more than 30 weeks. Its author fled Iran for this country in 1997. If she
had remained in Iran, her book could not have been published there, but it also could not have
been published here, because of the OFAC regulations. Her story about forbidden literature in
the Islamic Republic of Iran would have been forbidden literature in the United States.

In the wake of recent interpretations OFAC has issued of its Information Regulations,
publishers and authors are suspending publication of works of critical value to the progress of
research and the conduct of foreign affairs. Plaintiffs seek a preliminary and permanent
injunction to halt their enforcement. (Point I1])

STATEMENT OF FACTS

A, U.S. Economic Sanctions

The regulations at issue have been imposed under the Trading With the Enemy Act
("TWEA™), 50 U.S.C. App. §§ 1-40, and the International Emergency Economic Powers Act
(“IEEPA”), 50 U.S.C. §§ 1701-06. TWEA was enacted as a wartime measure in 1917.
Congress granted the executive branch “definitely restricted powers” to seize the property of
those designated as enemies and to regulate business between citizens of nations at war. Behn,

Meyer & Co. v. Miller, 266 U.S. 457, 462 (1925). TWEA was later amended to extend to
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Peacetime national emergencies without a declaration of war, and Congress enacted IEEPA in
1977 to establish separate, limited authority for the imposition of sanctions in peacetime. U.S.
sanctions against Cuba, originally imposed in 1963, continue under the authority of TWEA,
while IEEPA authorizes sanctions imposed in subsequent years against Iran, Sudan and other
countries, The embargoes are primarily intended to limit the flow of U.S. currency to these
nations,

The Office of Foreign Assets Control promulgates and enforces U.S. economic sanctions
pursuant to TWEA and IEEPA. Separate regulations set out the terms of the embargoes for each
country. The regulations for Cuba, Iran, and Sudan prohibit most forms of trade. Goods or
services that originate in those countries may not be imported into the United States, and goods
or services from the United States may not be exported to those countries, with some exceptions.
See Foreign Assets Control Regulations, 31 C.F.R. § 500 (2004); Cuban Assets Control
Regulations, 31 CF.R. § 515 (2004), Sudanese Sanctions Regulations, 31 CF.R. § 538 (2004);
Iranian Transactions Regulations, 31 CF.R. § 560 (2004). The regulations challenged here,
which apply the sanctions to activities protected by the First Amendment, are codified at 3]
C.F.R. §§ 500.206(c), 515.206(a)(2), 538.211(c)(2), and 560.210(cX2), and in the second
sentences of §§ 500.550(b) and 515 -545(b) (the “OFAC Information Regulations™).

The sanctions carry the force of substantial penalties behind them. Violations of TWEA
may be punished by up to ten years in prison and by criminal penalties of up to $1,000,000 for
corporations and $250,000 for individuals. Violations of IEEPA may be punished by up to ten
years in prison and by criminal penalties of up to $500,000 for corporations and $250,000 for
individuals. OFAC may, in addition, impose civil penalties of up to $65,000 under TWEA. and

up to $11,000 under JIEEPA through administrative proceedings. Multiple violations may be
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found within a single transaction. Reporting, Procedures, and Penalties Regulations, 31 C.F.R.
§ 501.701; 50 U.S.C. App. § 16; S0 U.S.C. § 1705; 18 U.S.C. § 3571 (2004).
B. The Berman Amendment and the Free Trade in Ideas Amendment

1. The Berman Amendment

In 1988, in response to several seizures of shipments of magazines and books from
embargoed countries at the U.S. border, Congress added an exemption to IEEPA and TWEA to
ensure that “informational materials” would not be excluded from the United States. See
Omnibus Trade and Competitiveness Act of 1988, Pub. L. No. 100-41 8, 102 Stat. 1107 (1988);
Kalantari v. NITV, Inc., 352 F.3d 1202 (9" Cir. 2003). In what became known as the “Berman
Amendment,” Congress restricted executive authority, making clear that the executive branch
may riot regulate or prohibit the import or export of informational materials directly or indirectly.
In pertinent part, the Berman Amendment provided that

[t]he authority granted to the President by this section does not
include the authority to regulate or prohibit, directly or indirectly,
the importation ... or the exportation ..., whether commercial or
otherwise, of publications, films, posters, phonograph records,

photographs, microfilms, microfiche, tapes, or other informational
materials.

50 U.S.C. App. § 5(b)(4)(1988)."
The legislative history of the Berman Amendment reflects Congress’s concern that trade
sanctions not interfere with the exchange of ideas and information. The Conference Report

declares that the Amendment “clarifies that the Trading with the Enemy Act and the

! To ensure that the exemption for informational materials could not interfere with controls on
the export of sensitive technology or security information, Congress excluded materials
“otherwise controlled for export under section 5 of the Export Administration Act of 1979,”
which permits the President to prohibit the export of goods or technology to protect national
security, “or with respect to which acts are prohibited by chapter 37 of title 18, United States
Code,” which prohibits espionage and the disclosure of classified information. Id; 50 U.S.C.
App. § 2404; 18 U.S.C. §§ 79-799. Thase provisions are not challenged here.
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International Emergency Economic Powers Act do not authorize regulations on the export or
imf)ort of informational material not otherwise controlled under the Export Administration Act.”
H.R. Conf. Rep. No. 100-576, reprinted in 1988 U.S.C.C.AN. 1547, 1872 The House Foreign
Affairs Committee’s report emphasizes the principle that ideas and information should flow
freely both into the United States and from the United States to the rest of the world, in light of
the First Amendment interests at stake, which a recent resolution of the American Bar
Association had highlighted:

[The American Bar Association House of Delegates approved, in
February 1985, the principle that no prohibitions should exist on
imports to the United States of ideas and information if their
circulation is protected by the First Amendment. That ptinciple
applies with equal force to the exportation of ideas and information
from this country to the rest of the world. Accordingly, these
sections also exempt informational materials and publications from
the export restrictions that may be imposed under these acts.

HL.R. Rep. No. 100-4, pt. 3, at 113 (1987)° (Davis Decl. Ex. B).

Senator Mathias, who sponsored the predecessor bill identical in pertinent part to the

" Berman Amendment and incorporated as part of its legislative history, explained that “[tloday’s

telecommunications media can bring into our living rooms the images and voices of exponents of
every political and artistic tendency around the globe. Ta deny . . . information entry or exit not
only injures our freedom but insults the intelligence of the American people” and deprives us of

tools of self-government:

2 A copy of the relevant excerpt of the conference report is annexed as Exhibit A to the
Declaration of Edward J. Davis, dated Sept. 24, 2004, submitted herewith (“Davis Decl.”),

? The Berman Amendment was passed as part of the Omnibus Trade and Competitiveness Act of
1988, which was derived largely from a predecessor bill that was vetoed because it included a
subtitle relating to plant closings. The 1988 act, however, specifically provides that the
legislative history for the predecessor bill should be treated as its own legislative history.
Omnibus Trade and Competitiveness Act of 1988, Pub.L. No. 100-418, 102 Stat. 1107, § 2.
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A free flow of information and ideas among American citizens is
the foundation of our democratic society. Through open and
robust debate in the marketplace of ideas, American citizens
inform themselves of choices that affect their lives. However, this
liberty, secured by the first amendment, is thwarted by a number of
laws which permit the Government to restrict the flow of
information and the travel of individuals into and out of the United
States.... Expanding contacts across borders and permitting a free
exchange or interchange of information and ideas increases
confidence; sealing off one’s people from the rest of the world
reduces it.

132 Cong. Rec. $3707-04 (1986) (Davis Decl. Ex. C).

2. OFAC’s Response to the Berman Amendment

OFAC amended its regulations in a purported attempt to comply with the Berman
Amendment. The amended regulations expanded the general licensing provisions to authorize
all transactions relating to “informational materials.” 54 Fed. Reg. 5229, 5231-34 (1989);
31 CF.R. §§ 500.206, 500.550, 515.206, 515.545 (1990, 2004). However, they narrowly
defined “informational materials™ to include only “information recorded in tangible form,”
excluding “intangible items, such as telecommunications transmissions.” 54 Fed, Reg. 5229,
5231, 5233; 31 C.F.R. §§ 500.332, 515.332 (1990). The exemption for transactions relating to
“informational materials” also contained the following unexplained carve-out:

This section does not authorize transactions related to
informational materials not fully created and in existence at the
date of the transaction, or to the substantive or artistic alteration or
enhancement of informational materials, or to the provision of
marketing and business consulting services by a person subject to
the jurisdiction of the United States. Such prohibited transactions
include, without limitation, payment of advances for informational
materials not yet created and completed, provision of services to
market, produce or co-produce, create or assist in the creation of
informational materials, and payment of royalties to a designated
national with respect to income received for enhancements or
alterations made by persons subject to the jurisdiction of the
United States to informational materials imported from a
designated national.
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34 Fed. Reg. 5229, 5231, 5233; 31 C.F.R. §§ 500.206(c); 515.206(c) (1990). The new
regulations went into effect on February 2, 1989.

Within a year, OFAC’s restriction of the scope of “informational materials” exempted
from regulation faced two legal challenges. In the first case, Cernuda v. Heavey, 720 F. Supp.
1544 (8.D. Fla. 1989), 200 Cuban paintings allegedly imported in violation of TWEA had been
seized, but the court ruled that the artwork qualified as “informational materials” exempt from

regulation. The second challenge, Capital Cities/ABC v. Brady, 740 F. Supp. 1007 (S.D.N.Y.

1990), arose from a proposed transaction for the live broadcast of the 1991 Pan American Games

from Cuba. OFAC argued that Congress® choice of the term “informational materials” meant
that the exemption was limited to works fully in being, “physical or corporal work][s] in
existence,” rather than “ideas and information protected by the First Amendment™ The court
accepted OFAC’s argument, leading Congress to visit the issue again,

3. Congress’s Response to OFAC’s Unauthorized Prohibitions:
the Free Trade in Ideas Amendment

Dismayed by OFAC’s unauthorized narrowing of the Berman Amendment and the
outcome in the Capital Cities case, Congressman Berman proposed new legislation in 1992,
known then as the Free Trade in Ideas Act, to clarify Congress’s original intent to allow the free
flow of all information protected by the First Amendment. Congressman Berman explained the
concerns of Congress and the aim of the legislation:

The purpose of this legislation is to protect the right of Americans
... to exchange information and ideas with foreigners. This bill
would amend [TWEA and IEEPA] to ensure that the President’s

power to regulate economic relations with foreign countries is not
used to inhibit communication with the people of those countries.

* A copy of the memorandum of law submitted on behalf of OFAC in the Capital Cities/ABC
case (“OFAC Capital Cities/ABC Brief”) is annexed as Exhibit G to the Davis Decl. See OFAC
Capital Cities/ABC Brief at 13-14.
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The fact that we disapprove of the government of a particular
country ought not to inhibit our dialog with the people who suffer
under those governments.. ..

[Clonsistent adherence to our own derzocratic principles is the
surest way to promote our political values abroad. We are
strongest and most influential when we embody the freedoms to
which others aspire. There is a growing consensus that foreign
policy goals should and can be pursued without infringing on the
First Amendment rights of Americans to impart and receive
information and ideas.

My amendment to the Omnibus Trade and Competitiveness Act of
1988 to allow the export and import of books and other
informational materials, subject to protections for national security
information, was enacted with bipartisan support in Congress, and
with the imprimatur of the administration.

Nevertheless, the Treasury Department, which is charged with
enforcement of this law, has attempted to interpret it s0 as to limit
the exchange of public information between Americans and
foreigners.... [T]he insignificant sums of money that may be
realized by foreign governments from trade in books, works of art,
and other informational materials, cannot be z valid reason for
curtailing the rights of Americans, or for cutting off the flow of
ideas to captive peoples who are starved of contact with the larger
wortld of ideas and information.

138 Cong. Rec. E1856-04, E1857 (Davis Decl. Ex. D). A summary of the bill in the legislative

history reiterated that the legislation was “necessary to clarify the intent of Congress in adopting

the Berman amendment™:

That provision provided protection from embargoes for materials
protected by the First Amendment of the U.S. Constitution. The
Executive Branch has interpreted the 1988 provision narrowly, to
exclude many informational and artistic materials. That has
resulted in litigation, with results adverse to the Administration
position. Nevertheless, delays resulting from attempts to restrict
information exchanges have effectively prevented the free flow of
information which was contemplated by the 1988 provision.
Section 2 makes clear that all First Amendment Drotected
malerials and activities, including paintings, telecommunications,
and travel necessary for trade in information, are within the ambit
of the statute’s protection.
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I (emphasis added).

Following Congressman Berman’s introduction of the Free Trade in Ideas Act, Secretary
of State Warren Christopher asked him to withdraw the provision in exchange for regulatory
reform and “an interagency review of our existing sanctions programs ... to ensure they properly
reflect our mutual commitment to the dissemination of information and ideas.” The letter
affirmed “the Administration’s commitment to the dissemnination of information and ideas as a
significant element in the promotion of democracy™ and “endorse[d] the underlying objectives of
the Free Trade in Ideas Act.” 140 Cong. Rec. §15462-02, S15466 (Davis Decl. Ex. E).

When Congress felt the interagency process was proceeding too slowly, it enacted what
became known as the “Free Trade in Ideas Amendment” as part of the State Department
Authorization Act of 1994. Congress added the words “information and” to the phrase
“informational materials” to make it clear that the exemption applies to information even if it has
not yet been given tangible form as a “fully created” completed work at the time of the
transaction. Congress also added four new examples of informational materials that would be
covered by the exemption and expressly stated that the exemption applies regardless of format or
medium of expression. The statutory language now reads:

The authority granted to the President by this section does not
include the authority to regulate or prohibit, directly or indirectly,
the importation from any country, or the exportation to any
country, whether commercial or otherwise, regardless of format or
medium of transmission, of any information or informational
materials, including but not limited to, publications, films, posters,
phonograph records, photographs, microfilms, microfiche, tapes,
compact disks, CD ROMs, artworks, and news wire Jeeds.
P.L. 103-236, Sec. 525(b), (c); codified in 50 U.S.C. § 1702(b)3); 50 U.S.C. App. § 5(b)(4).

(The words in italics were added by the Free Trade in Ideas Amendment to the original text of

the Berman Amendment.)
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Echoing Congressman Berman’s remarks, the conference committee’s report reiterates
that the purpose of the Free Trade in Ideas Amendiment was to counteract OFAC’s
misinterpretation of the scope of the exemption for “informational materials™

[The Berman Amendment] established that no embargo may
prohibit or restrict directly or indirectly the import or export of
information that is protected under the First Amendment to the
U.S. Constitution. The language was explicitly intended, by -
including the words “directly or indirectly,” to have a broad scope.
However, the Treasury Department has narrowly and restrictively
interpreted the language in ways not originally intended. The
present amendment is only intended to address some of those
Testrictive interpretations, for example limits on the type of
information that is protected or on the medium or method of
transmitting the information.

HR. Conf. Rep. No. 103-482, 1994 U.S.C.C.AN. 398, 483 (Davis Decl. Ex. F). It further
specified that Congress intended “informational materials” to include both tangible and
intangible information:

The committee of conference intends these amendments to

facilitate transactions and activities incident to the flow of

information and informational materials without regard to the type

of information, its format, or means of transmission, and

electronically transmitted information, transactions Jor which must
rormally be entered into in advance of the information’s creation.

Id. (emphasis added).

Congress’s message in enacting the Free Trade in Ideas Amendment was clear. The
exemption for “information and informational materials” was to apply to all materials and
activities protected by the First Amendment, regardless of medium and regardless of whether the
materials were fully created before they were imported or not.

C. The Present OFAC Information Regulations
1. Contradictions of the Statute

In spite of this clarification of the statutory language and Congress’s explicit articulation
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of the legislation’s purpose, OFAC has continued to misinterpret and misapply the sanctions
statutes, in defiance of Congress’s manifest intent. OFAC revised its regulations to respond to
the Free Trade in Ideas Amendment — the term “information” was added, and the definition of
informational materials was revised to encompass “compact disks, CD ROMS, artworks and
news wite feeds.” 60 Fed. Reg. 8933, 8934 (1995). But OFAC made no changes to the
provisions of the regulations that forbid Americans from entering into transactions related to
information “not fully created and in existence at the date of the transactions™ — such as
publishing agreements for new or to-be-revised books or articles. 31 C.F.R. §§ 500.206(c),
515.206(a)(2) (2004). Nor did OFAC retract the prohibitions on “substantive or artistic
alteration or enhancement of informational materials” and “the provision of marketing and
consulting services” in connection with either existing or not-yet-fully-created works, despite
Congress’s second declaration that no direct or indirect regulation or prohibition of information
is permitted. Id. See also 31 CF.R. §§ 538.21 1{c)(2), 560.210(c)(2).

2. The Licensing Provisions

OFAC’s regulations give the agency discretion to authorize otherwise prohibited
transactions by way of licenses. Reporting, Procedures and Penalties Regulations, 31 C.F.R. §
501.801 (2004). They provide for both general licenses, which permit entire classes or
categories of transactions, and specific licenses, which require case-by-case determinations and
approval by OFAC. OFAC’s determinations, however, are not subject to any announced criteria
—OFAC has stated simply that they are guided by U.S. foreign policy and national security

concemns. See OFAC website, Frequently Asked Questions, available at
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Www.ustreas.gov/offices/enforcement/ofac/fag/#license.” OFAC’s regulations further permit it
to amend or rescind existing licenses at any time or to exclude any particular person or
transaction from operation of any general or specific license. 31 C.F.R. §§ 501.803, 500.503,
515.503, 538.502, 560.502 (2004). There is no limit to how long OFAC may take to respond to
alicense application — indeed, one letter ruling on the OFAC Information Regulations was issued
almost a year and a half after the inquiry was made (see 9/26/03 OFAC Ruling described
below).® Nor is there any formal process for appealing the denial of a license. Reporting,
Procedures and Penalties Regulations, 31 C.F.R. § 501.801 (2004).

D. OFAC’s Enforcement
1. Penalties Applied to First Amendment Activities

OFAC’s enforcement division vigorously investigates violations of its regulations and the
Statutes it administers. Since 1993 it has imposed penalties in more than 8 000 matters,
generating fines of nearly $30 million. Congressional Testimony of OFAC Director, R. Richard
Newcomb, June 16, 2004, reprinted ar 2004 WL 2012773,

Among the few publicized enforcement actions involving First Amendment activity was
the action taken by OFAC against the musician Ry Cooder. In 1999, Mr. Cooder was fined
$25,000 for collaborating with Cuban musicians to record the enormously popular, Grammy-
winning album The Bucna Vista Social Club. According to press reports, when Mr. Cooder

sought to return to Cuba to record a second album, OFAC refused to grant him a license. Later

> The importation of works from, and exportation of services to, North Korea similarly requires
prior approval from OFAC, and OFAC’s regulations leave open the criteria applied to such
applications. 31 CF.R. § 500.586(b)(2) (2004).

® Copies of interpretive rulings issued by OFAC pertaining to the OFAC Information
Regulations are annexed to the Declaration of Marc H. Brodsky, Chair of the Executive Council
of plaintiff PSP, dated Sept. 22, 2004, submitted herewith (“Brodsky Decl.”). See Brodsky
Decl., Ex. B.
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teversing its position, OFAC stated that Mr. Cooder could return to Cuba to record the album but
only if he agreed to forgo any profits from the album. Mr. Co_odcr rejected that offer and instead
lobbied senior members of the Clinton Administration for an unconditional license. Those
efforts paid off when President Clinton, during his last days in office, prevailed on OFAC to
grant the license, and the album was made and distributed. Declaration of Peter Givler,
Executive Director of AAUP, dated Sept. 21, 2004, submitted herewith (“Givler Decl.™), 957,
Ex. F. This example suggests that OFAC’s licensing determinations may be influenced by the
resources and influence of the applicant.

Plaintiffs do not know how often OFAC has imposed sanctions for First Amendment
protected activities because OFAC has only recently begun to make reports of its enforcement
actions accessible to the public. Plaintiffs are not aware of efforts by OFAC to enforce its overly
narrow interpretation of the exemption against books or journal articles after the Berman and the
Free Trade in Ideas Amendments and prior to September, 2003. During that period, many in the
publishing community were aware that Congress had protected information from trade
embargoes and thought no further about the subject. Givier Decl. 1 42. Beginning late last vear,
however, OFAC issued a series of interpretive rulings that created increasing concern for
publishers, authors and others; led them to suspend planned publications; and led the plaintiffs to
institute this action.

2, OFAC Letters to Unnamed Entities

In September 2003, responding to inquiries from U.S. entities interested in publishing
books by Iranian authors in the United States and working with Iranian publishers to publish
Ul.S. works there, OFAC ruled that several routine publishing activities would not be covered by
the exemption for information and would therefore be barred. In two letters, OFAC stated that:

. U.S. persons may not engage Iranian authors to create new works;
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. U.S. persons are not authorized to assist Iranian authors by editing and otherwise
preparing their manuscripts for publication, including the reorderin g of
paragraphs or sentences, correction of syntax and grammar, and replacement of
inappropriate words, since such activities “would result in a substantively altered
or enhanced product™; and

. U.S. persons may not create illustrations for Iranian-authored works because that
would constitute “a prohibited exportation of services.”

9/15/03 OFAC Ruling, 9/26/03 OFAC Ruling (Brodsky Decl. Exs. A, B).

Even more broadly, OFAC ruled that the publication of books in the U.S. on behalf of
persons in Iran or publication of books in Iran on behalf of U.S. persons is prohibited. As OFAC
put it, “Inherent in the publication of a book are marketing, distribution, artistic, advertising and
other services not exempt from [OFAC’s regulations]. Thus, you may not publish books in the
United States on behalf of a person in Iran, nor may a person in Iran publish books on your
behalf.” 9/26/03 OFAC Ruling; see also 9/15/03 OFAC Ruling (Brodsky Decl. Exs. A, B).

3. OFAC Correspondence with IEEE

That same month, OFAC issued an interpretive ruling to the Institute of Electrical and
Electronics Engineers (“IEEF™), which publishes scientific and technical journals, that certain
ordinary activities undertaken by IEEE in the publication of works by Iranian authors fell outside
the “information and informational materials exemption” and therefore were barred:

[The] collaboration on and editing of manuscripts submitted by
persons in Iran, including activities such as the reordering of
paragraphs or sentences, correction of syntax, grammar, and
replacement of inappropriate words by U.S. persons ... may result
in a substantively aitered or enhanced product, and is therefore
prohibited under [OFAC’s regulations] unless specifically

licensed.

9/30/03 OFAC Ruling (Brodsky Decl. Ex. C). Further, IEEE’s facilitation of a peer review

process, including the selection of reviewers to collaborate with Iranian authors and transmitting

the reviewers’ comments to the authors, would violate the regulations because it would
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substantively enhance the articles. QFAC indicated that a U.S. publisher could accept “camera-
ready copy™ from Iran and distribute it here but that “the provision of marketing or business
consulting services is generally not permitted as incidental to the importation or exportation of
informational materials,” although marketing a periodical as a whole (as opposed to an article by
an author in one of the disfavored nations) would be permissible. Id

In October 2003, IEEE submitted supplemental informatior: to OFAC and called upon the
agency to recognize that the Berman Amendment exempted all aspects of its publication process
from trade sanctions, including editing and peer review. Congressman Berman sent a jetter to
OFAC’s director stating that its recent interpretations were “patently absurd” and “clearly
inconsistent with both the letter and spinit of the law.” Letter from Rep. Berman to Richard
Newcomb, Director of OFAC, dated Mar. 3, 2004 (Davis Decl. Ex. H).

On April 2, 2004, OFAC ruled that IEEE could, without a license, engage in the limited
peer review process it had described, but only so long as the process begins with completed
manuscripts — not new or commissioned material — and provides only “general guidance and
suggestions” from reviewers and editors that does not result in the “substantive[} re-writ[ing] or
revis{ing of] the manuscript” or “a collaborative interaction . . - resulting in co-authorship or the
equivalent thereof.” 4/2/04 OFAC Ruling (Brodsky Decl. Ex. D). This time, OFAC stated that
routine copy editing, such as changing font sizes, correcting linguistic errors and repositioning
illustrations, would be exempt because such acts would nor amount to substantive alteration or
enhancement of the work. /4 OFAC’s second ruling on IEEE’s activities highlights the
uncertainties that the prohibition of substantive alteration or enhancement of a2 work has

generated for publishers and authors.
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4, Letter Regarding Funding Translation Projects

In July 2004, OFAC issued an interpretive ruling stating that it would be permissible for a
U.S. person to fund the translation of already-published literary works by Iranian writers,
evidently on the theory that reproducing, dubbing or translating existing works would not
substantially alter or enhance them, which OFAC reiterated would not be allowed. Works not
yet published wexze not addressed. 7/6/04 OFAC Ruling (Brodsky Decl. Ex. E).

5. Interpretive Ruling on Articles and Commentary in Newspapers

Most recently, on July 19, 2004, OFAC issued another contradictory interpretation of the
exemption for “information and informational materials” — this time, in response to a query from
the American Society of Ncwspaper Editors (“ASNE”). ASNE inquired whether U.S.
newspapers could (1) translate a completed article or op-ed commentary by a writer in a
sanctioned country into English; (2) edit such a work for space reasons by deleting superfluous
text but make no substantive changes, additions or rearrangement of text; (3) edit it solely to
correct grammar, syntax or spelling errors; and (4) substantively edit it to make it more cohesive,
efficient, argumentative or effective, m the same manner that it would for one of its own writers.
OFAC responded that all four activities would be permissible, even substantive editing, which it
had earlier ruled impermissible. OFAC made no effort to square its ruling with its regulations,
which bar substantive alteration, but merely stated that “offering substantive edits to the work’s
content ... to make the work more understandable ta the newspaper’s readers and to make the
work conform to the newspaper’s editorial standards would not constitute substantive or artistic
alteration or enhancement of the article or commentary.” 7/19/04 OFAC Ruling (Brodsky Decl.
Ex. F) (emphasis added). OFAC did not explain why “substantive editing” would not constitute
“substantive alteration or enhancement.” Nor did the letter explain OFAC’s dramatic departure

from its prior rulings or why newspapers should be treated differently from books and journals.
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Faced with such inconsistency, publishers are left to wonder which rulings to follow and which
transactions remain prohibited. |

There is no uncertainty, however, about other prohibitions in the OFAC Information
Regulations. OFAC has consistently maintained that American publishers may not enter into
agreements to publish new works or substantially revised works by authors in the targeted
nafions. Americans may not pay them advances; Americans may not co-author works with
them; and Americans may not engage in marketing activities for new or existing works written
by authors in the target nations. And OFAC has consistently maintained that Americans may not
“substantively or artistically alter or enhance” such works, although its inconsistent rulings have
left the meaning of that phrase unclear.

E. The Plaintiffs

The plaintiffs represent thousands of American publishers, authors, editors, translators
and others integral to the publishing process.

The Association of American University Presses (“AAUP”) is the trade organization for
non-profit scholarly publishers. Iis 124 member publishers — the presses affiliated with research
universities, scholarly societies, foundations, museums and non-degree-granting research
institutions — publish the vast majority of scholarly books in this country and a wide range of
academic journals. Givler Decl. ] 2-3.

The Professional/Scholarly Publishing Divisicn of the Association of American
Publishers (“PSP”) includes the publishers of the vast majority of materials created and used by
scholars and professionals in the United States in science, technology, medicine, business, and
law, in the form of books, journals, computer software, databases and CD-ROMSs. Their

publications and their publishing processes, including the peer review of resea.réh results and
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other scholarship, form an integral part of worldwide research in nearly every field. Brodsky
Decl. 7 3-4.

PEN American Center (“PEN”), the non-profit association of authors, editors, translators,
and literary agents, has approximately 2,700 members who strive for the unimpeded flow of
ideas and information throughout the world. In addition to representing the interests of its
members, PEN funds and operates a program to promote the translation and publication in the
United States of works by authors in other countries, including countries subject to trade
sanctions. Declaration of Salman Rushdie, President of the Board of Trustees of PEN, dated
Sept. 22, 2004, submitted herewith (“Rusbdie Decl.”) 1] 1-2, 7-8, 43-60.

Arcade Publishing (“Arcade™) is an independent book publisher based in New York that
publishes fiction and nonfiction by authors from around the world. Declaration of Richard
Seaver, President and Editor in Chief of Arcade, dated‘ Sept. 22, 2004, submitted herewith
(“Seaver Decl.”), T 1.

F. The Effects of the OFAC Information Regulations

L The Scope and Impact of the Prohibitions

The OFAC Information Regulations drastically impede the free flow of information in
every medium, created in whole or in part by individuals in Iran, Cuba, and Sudan. Of greatest
concern to plaintiffs, as explained in the accompanying declarations of publishers, editors,
authors and the organizations that represent them, the OFAC Information Regulations effectively
make it illegal for American publishers to publish any books and, in many cases, journal articles,
by authors in the restricted countries, because all the activities prohibited by the regulations are
integral to the publishing process.

It is standard practice, for instance, for publishers of books and scholarly journals to enter

tnto publishing agreements before new works or revised works are cotnpleted. They have to
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engage in “transactions relating to information or informational materials not yet fully created” —
which the regulations prohibit — to select and shape the works they publish in keeping with their
editorial vision and publishing program. Publishers and their editors, often together with literary
agents, collaborate with authors to develop the ideas and plan the topics, structure and approach
for their works and generally must enter into a commercial relationship before a book or article is
completed. Givler Decl. 1{ 22-24, 31; Brodsky Decl. 17 13, 26-29, 35; Rushdie Decl. Y 17, 24;
Ross Decl. 1 22-24.

Authors, too, need to “engage in transactions” before they complete a work. Many could
not devote the hundreds, if not thousands, of hours required to create a finished work without a
prior assurance of publication. Brodsky Decl. { 43-46; Givler Decl. 19 22-24, 29-30; Rushdie
Decl. § 61; Seaver Decl. § 46. Publishers also routinely pay advances on royalties for new works
or even for significant revisions of works published abroad. Compensation is a significant
inducement for authors, as for all professionals, and individuals often cannot afford to spend the
time necessary to write or translate without compensation. Jd.

The prohibition against the substantive alteration or enhancement of a work also conflicts
with the way American publishers of books and journals do their work. Substantive editing and,
in many instances, expert peer review, form an integral part of the publication process for almost
all authors, a function that is critical to bringing any work into conformity with a publisher’s
goals and standards, to ensure that it communicates effectively and will make a worthwhile
contribution to knowledge. Publishers do more than merely “advise the ... author of the nature
and extent of th[e] problems,” which OPAC has approved. They also regularly “substantively
rewrite or revise the manuscript for the authors to remedy those problems.” 4/2/04 QFAC *

Ruling. Linguistic and cultural barriers for many authors from the restricted countries makes
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such editing all the more important. Even when language and culture pose no problems,
substantive editing is crucial, especially for the primary research publications that subject articles
to rigorous peer review so that results may be published and relied upon by other researchers, but
also for other scholarly and professional publications and for works for the general public, as
well. Brodsky Decl. 1 14, 17-24, 30-37; Givler Decl. 1125-28, 33-34; Seaver Decl. 11 47-48;
Rushdie Decl. § 18; Ross Decl. 7] 26-38.

Publishers also substantively alter and enhance works by translating them — a process that
is far from mechanical — and by adding photographs, artworks, explanatory notes, introductions
or links to electronic files. Rushdie Decl. 19 19, 32-42, 53-54, 59; Brodsky Dec ] 38; Givler
Decl. 1 35-39; Seaver Decl. 1§ 6-18, 28-32, 35-36. For reference works, photo essays and many
other publications, such enhancements are often essential and can produce new works that offer
readers far more insight and information than the original text alone. See, e.g., Ackerman Decl.
1Y 10-11; Rushdie Decl. § 42.

OFAC has maintained that any input that rises to the level of co-authorship is forbidden.
The prohibition of enhancement therefore also bans authors from working jointly on publications
with other specialists in their fields, whether in music, archaeology, histpry, medicine, or
hundreds of other subjects. In scientific journals, in particular, collaboration and joint authorship
are the rule more than the exception. By prohibiting collaborations, OFAC retards the
advancement of knowledge in many fields. It forbids Americans from working with co-authors
in countries to which Americans do not have free access to conduct research. Brodsky Decl.

11 8, 21, 23, 37, 59-61; Rushdie Decl. 91 20-23; Givler Decl. 1y 14-15; Seaver Decl. 19 19-27;

Ross Decl. ] 12-18.
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The prohibition against marketing, which applies equally to pre-existing works and works
het yet created, has the effect of rendering it impossible to publish a book created in whole orin
Part by an individual in a restricted country. Foreign authors who are unfamiliar with the
American publishing industry often need literary agents o help them market their works to
publishers. Moreover, book publishers cannot feasibly publish books without marketing them.
They must at a very minimum describe their upcoming publications in marketing catalogs and
allow their sales forces to promote them. They also have to be able to solicit press stories and
reviews, place advertisements, and arrange readings and other appearances. If publishers could
not market their works, publication would be pointiess, because there would be no way to inform
the public or the relevant profession that a publication is available. See, e.g., Brodsky Decl.
1939-41; Givler Decl. 11 40-41; Rushdie Decl. § 45, 54-55, 57-58, 60; Seaver Decl. 0] 42-44;
Ross Decl. 1939-41.

According to OFAC, journal publishers may promote a journal as a whole and thus avoid
the marketing prohibition (see 9/30/04 OFAC Ruling), but book publishers cannot realistically .
publish a book without marketing the individual title, as OFAC has recognized. See 9/26/03
OFAC Ruling. Thus, even though the OFAC Information Regulations nominally permit the
publication of fully created wotks from the restricted countries in the United States, OFAC has
prohibited “marketing services” which it admits are essential to publishing them. Id

The OFAC Information Regulations apply to written works of all kinds and on all
subjects; they preclude the publication of works that can enhance our understanding of the world
and of the countries under embargo in particular. Rushdie Decl. §§9-11, 21, 28-29, 47-52, 58,
69; Givler Dec 7 10-16; Seaver Decl. 137, They prevent American scientists from learning of

critical advances in medicine and other fields and from choosing the best collaborators in the
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world for their publications. Brodsky Decl. 47 8, 23, 61: Givler Decl. 9 15; Ackerman Decl.

11 14, 26-27. They preclude publication of new books by dissidents and opposition leaders
living under regimes the United States classifies as an “unusual and extraordinary threat” (which
makes them subject to sanctions under IEEPA). They preclude publication of the countless
works of other scholars and writers whose observations of their own cultures and environments
can contribute to our understanding of the people and govemments in the regimes our sanctions
target and thereby inform our conduct of foreign affairs.

Ironically, many of the books and articles prohibited by OFAC cannot be published in the
authors’ native countries. Sudan, for example, does not have 2 well-developed publishing
industry, and publication in the United States represents one of the only realistic chances for
Amegricans to be exposed to a Sudanese author’s work. Rushdie Decl. 123. Dissidents in the
restricted countries may suffer for expressing their views. Because of the OFAC Information
Regulations, however, dissidents who are not free to publish at home cannot publish here, either,
where they might gain international attention and some measure of protection from harm.
Rushdie Decl. 7 11, 25-29, 41, 49-51, 59; Givler Decl. %7 17, 32; Seaver Decl. §7 38-40.

2. Particular Projects That Have Been Affected

As a result of OFAC’s recent enforcement and interpretations of its Information
Regulations, several publishers have suspended or cancelled significant publishing projects in
history, literature, science and the arts. Others are concerned about the possible consequences of
continuing particular projects or wish to be able to publish works by authors in the affected

countries. They do not want to face penalties or prosecution but they do not believe they should

have to apply for permission to publish.’

? Brodsky Decl. 11 47-63; Givler Decl, 11 55-58; Rushdie Decl. 1§ 63-65; Seaver Decl. 9 51; see
also Declaration of John G. Ackerman, Director of Cornell University Press, dated Sept. 22,
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Particular publications that have been suspended or endangered following the 2003-04

OFAC rulings are described in declarations submitted herewith. Some examples follow:

. The University of Alabama Press (“UA Press”), a member of plaintiff AAUP,
suspended the publication of Dialogues in Cuban Archaeology, a discussion
among leading Cuban and American archacologists. American and Cuban
archaeologists have had few opportunities to exchange information in recent
decades, and the draft manuscript had been applauded by peer reviewers as a
breakthrough for the field. Ross Decl. 9 10, 12-18, 42-44.

. UA Press also suspended publication of 4 Colossus on the Sand- The Slave Revolt
of 1825 in Guarnacaro and the Atlantic World, by a Cuban scholar. Based on
otherwise inaccessible material in the Cuban National Archives, the book would
have provided an unprecedented opportunity for Americans to learn about a
previously unstudied slave rebellion led by three African men in Cuba, which had
a lasting influence on slavery and the resistance movement throughout the
Atlantic region. Ross Decl. 4§ 10, 19-21, 42-44,

. Mathematical Geology, the journal of the International Association for
Mathematical Geology and a member of plaintiff PSP, cancelled the publication
of a paper by geologists at Shiraz University in Iran. The paper describes a novel
methodology to facilitate the geophysical interpretation of mapping data that aims
to advance earthquake prediction. Sharp Decl. 192, 4-15, 17.

. The Smithsonian Institution Press, a member of AAUP, suspended its plans to
publish an English/Spanish edition of The City of Columns, by the acclaimed
Cuban novelist and cultural writer Alejo Carpentier, which considers the unique
historic architecture of Havana. The bilingual version would have combined the
text with photographs by prominent American and Cuban photographers, an essay
by a well-known Cuban cultural critic, and a preface by a prominent American
architect. Mahler Decl. 4 8-27, 31; Rushdie Decl. 142,

. Cornell University Press (“CU Press™), another member of AAUP, suspended its
plans to reprint its Field Guide to the Birds of Cuba, a successful international
collaboration that combined text authored by Cuban ornithologists with
illustrations by an American artist and innovative designs devised by CU Press.

2004 (“Ackerman Decl.”) § 22-24; Declaration of W. Edwin Sharp, Editor of Mathematical
Geology, dated Sept. 3, 2004 (“Sharp Decl.”) 1916-18; Declaration of Scott Mahler, former
Senior Editor of The Smithsonian Institution Press, dated Sept. 21, 2004 (“Mahler Decl.”)

T 28-30; Declaration of Daniel J.J. Ross, Editor of the University of Alabama Press, dated
Sept. 9, 2004 (“Ross Decl.”) ] 46-47; Declaration of Janet M. Francendese, Editor-in-Chief of
Temple University Press, dated Sept. 13, 2004 (“Francendese Decl.”) § 19; Declaration of
William Breichner, Journals Publisher of the John Hopkins University Press, dated Sept. 21,
2004 (“Breichner Decl.”) § 18.
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The Field Guide is an important resource for understanding bird species found in
Cuba and the fragile ecosystems they inhabit, as well as the migration patterns of
birds along the eastern coast of the Americas. Ackerman Decl. 11 8-21.

) Northwestern University Press has put on “hold” a project supported by PEN to
publish a selection of twelve short stories written in Cuba during the past decade
by young writers, some of whose works have not circulated freely because of
political constraints. The book would include an introduction by the editors (two
American comparative literature scholars) to help American readers more fully
appreciate the translated works. Rushdie Decl. 19 59-60.

. The OFAC Regulations also threaten The PEN Anthology of Contemporary
Iranian Literature, which PEN has sponsored and another plaintiff in this action,
Arcade, has plans to publish. The anthology will contain writings by lcading
Iranian writers, poets, and critics created since the Iranian Revolution, many of
which reflect the turmoil and repression of recent years. The PEN Anthology is a
collaborative effort between Americans and Iranians; for example, the American
scholar and editor Nahid Mozaffari is adding biographical and explanatory notes
and an introductory essay for the book, providing historical and literary context to
help American readers more fully appreciate the translated works. Rushdie Decl.
99 53-54; Seaver Decl. §4 5, 33-42.

. The Johns Hopkins University Press (“THU Press”) publishes both books and
scholarly journals. Two of its journals have encountered quandaries created by
the OFAC Information Regulations: the Journal of Democracy and Technology
and Culture, which has received a promising manuscript from a professor at the

University of Tehran in Iran that would require considerable substantive editing to
be published. Breichner Decl. 99 5-16, 19-24.

. Temple University Press decided to forgo an exciting project, an Encyclopedia of
Cuban Music, because of the OFAC Information Regulations. The Encyclopedia

would have been the definitive work in its field and the product of the Cuban
author’s thirty-year study of the subject. Francendese Decl. 91 8-18.

There are countless examples of works that would interest and inform American readers
but cannot be published because they would violate the OFAC Information Regulations. The
works we are missing could include, for example, the writings of political prisoners in Cuba and
Iran (Rushdie Decl. 4 22, 23); works by dissidents in Iran for the Journal of Democracy
(Breichner Decl. § 16); articles by Cuban scientists on research in infectious diseases (Brodsky
Decl. Y 8); writings by people in Sudan about environmental disasters, religious and civil strife,

and famine (Brodsky Decl. ¥ 8; Rushdie Decl. 1 23); articles by geologists in sanctioned
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countries about their research (Sharp Decl. ] 25); and books that would illuminate pressing
issues that face us in international affairs (Givier Decl. 1] 13, 17; see also Seaver Decl. 1 40).
The loss of such works harms American publishers, scholars and authors everywhere, and the
American public.

ARGUMENT
L. THE OFAC INFORMATION REGULATIONS VIOLATE TWEA AND IEEPA AS

AMENDED BY THE BERMAN AND FREE TRADE IN IDEAS AMENDMENTS i

Twice now Congress has passed legislation forbidding OFAC from regulating the import
and export of any and all materials protected by the First Amendment. The statutes, enacted with
bipartisan support in Congress, declare that the President may not prohibit or regulate “directly
or indirectly” such “information and informational materials,” whether “commercial or
otherwise” and “regardless of format or medium of transmission.” IEEPA, 50 US.C. §
1702(b)(3); TWEA, 50 U.S.C. App. § 5(b)(4). The legislation “makes clear that all First
Amendment protected materials and activities . . . are within the ambit of the statute’s
protection.” 138 Cong. Rec. E1856-04, E1857. There are no carve-outs and no exceptions,
except for specified national security statutes not challenged here. The prohibition on regulation
is absolute, and OFAC’s Information Regulations openly defy that unconditional ban. Where
Congress has directly addressed a question, the Court must give effect to the unambiguously
expressed intent of Congress and invalidate agency regulations that defy it. Chevron U.S.A. Inc.
v. Natural Resources Defense Council, 467 U.S. 83 7,842-43 (1984).

Al The Language and the Legislative History of the Amendments
Preclude the Restrictions OFAC Has Imposed

The starting point for any analysis is the language of the statutes. Both TWEA. and

IEEPA now include the language of the Berman and Frae Trade in Ideas amendments:
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The authority granted to the President by this section does not
include the authority to regulate or prohibit, directly or indirectly,
the importation from any country, or the exportation to any
country, whether commercial or otherwise, regardless of format or
medium of transmission, of any information or informational
materials, including but not limited to, publications, films, posters,
phonograph records, photographs, microfilms, microfiche, tapes,
compact disks, CD ROMs, artworks, and news wire feeds.

TWEA, 50 U.5.C. App. § 5(b)(4); IEEPA, 50 U.S.C. § 1702(b)(3).

This broad language, without cxceptions, unmistakably conveys Congress’s intent that all
information and informational materials he excluded from direct or indirect regulation by OFAC.
Not just pre-existing works but works not yet created and reduced to tangible form are protected.
The addition of the term “information” alongside “informational mtcﬁds” put to an end any
doubt. The words “regulate or prohibit” and “directly or indirectly” further confirm that
activities incident to the importation of information are also protected - including the necessary
contracts, advances, substantive editing, other enhancements, and promotion of works imported
or co-created. By prohibiting the ancillary steps needed for publishing, the OFAC Information
Regulations effectively prohibit, and at the very least indirectly prohibit or regulate, the
importation of information and information materials, contrary to Congress’s specific
instructions.

Each limitation OFAC has imposed contradicts Congress’s amendments to TWEA and
IEEPA. By restricting the exemption Congress created for all “information and informational
tmaterials™ to works that are already in being, OFAC has ignored the Free Trade in Ideas
Amendment and effectively read the word “information” out of the statute. One prominent
reason Congress passed the Free Trade in Ideas Amendment was to overrule OFAC’s
interpretation that the exemption applied only to works that were already in existence, after the

district court in Capital Cities/dBC had found the term “informational materials” in the Berman
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"Amendment to be ambiguous and agreed with OFAC that the statute authorized importing only

tangible works already in being. OFAC had argued that the Berman Amendment’s exemption
should be confined to the general categories then listed in the statute as examples of
“informational materials” and that “informational materials™ should not include ideas and
information protected by the First Amendment, as ABC argued:

If Congress had intended to sweep this broadly it could easily and

explicitly have done so, by providing that the Secretary no longer

has authority under TWEA to prohibit the importation or

exportation of any ideas and information protected by the First

Amendment or, at a minimum, that the Secretary no longer has the
authority to regulate telecommunications transmissions.

OFAC Capital Cities/ABC Brief at 14, Davis Decl. Ex. G. Incnacting the Free Trade in Ideas
Amendment, Congress did exactly that — it added language expressly stating that all “information
and informational materials” are within the exemption’s ambit, including works not yet in being,
such as telecommunications transmissions,

Congress went even further to make its intent explicit. It added “news wire feeds” to the
non-exclusive list of examples of activities covered by the exemption. News wire feeds are live
broadcasts. Transactions to arrange them necessarily take place before the information to be
imported would exist. The statute on its face thus contemplates the importation of information
which is not “fully created or in existence” at the time of the transaction.®

Even if the stamtory language were not so clear, the legislative history unmistakably

confirms that Congress sought to protect all First Amendment-related activity and to extend such

8 Commissioning an author to write a book is conceptually indistinguishable from a contract for
a news wire feed; neither transaction involves a work that is “fully created or in existence” at the
time of the transaction. Thus, ordinary tools of statutory construction bar OFAC’s construction
of TWEA and IEEPA. See, e.g., US. Department of State v. Washington Post Co., 456 U.S.
595, 600 (1982) (specific terms are “benchmarks for measuring” the general term when general
words follow enumeration of particular classes of things).
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protection to all works — not just previously existing works. The conference report to the Free
Trade in Ideas Amendment is particularly clear:

{The Berman Amendment] established that no embargo may
prohibit or restrict directly or indirectly the import or export of
information that is protected under the First Amendment of the
U.S. Constitution, The langnage was explicitly intended, by
including the words “directly or indirectly,” to have broad scope.
However, the Treasury Department has narrowly and restrictively
interpreted the language in ways not originally intended. The
present amendment is only intended to address some of those
restrictive interpretations, for example limits on the type of
information that is protected or on the medium or method of
transmitting the information.

The committee on conference intends these amendments to
facilitate transactions and activities incident to the Jlow of
information and informational materials without regard to the type
of information, its format, or means of transmission, and

electronically transmitted information, transactions which must
normally be entered into in advance of the information’s creation,

H.R. Conf. Rep. No. 103-482, at 239 (1994), reprinted in 1994 U.S.C.C.AN. 398, 483. This last
statement alone is dispositive. It confirms Congress’s intent to preclude regulation of
“transactions and activities incident to the flow of information and informational materials,” such
as the substantive editing, enhancement and promotion of written works. And it irrefutably
demonstrates Congress’s intent to overrule the work-in-being requirement that OFAC invented.
Other aspects of the legislative history confirm that Congress did not intend to limit in
any way the exemption for “information and informational materials.” First, the title of the Free
Trade in Ideas Amendment itself conveys the principle repeated throughout the legislative
history that both amendments were intended to foster the free trade in “ideas” as opposed to
merely information in fixed form. Second, in explaining the rationale for the Berman
Amendment, the House Foreign Affairs Committee expressly noted that the ABA House of

Delegates had approved “the principle that no prohibitions should exist on imports to the United
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States of ideas and information if their circulation is protected by the First Amendment.” H.R.
Rep. No. 100-4, pt. 3, at 113 (1987).

Similarly, Senator Mathias, upon his introduction of a precursor to the Berman
Amendment, declared that the intent of the legislation was to remove “barriers that inhibit the
free exchange of ideas across international frontiers.” See 132 Cong. Rec. 6550, 6550 (1981).
Congressman Berman’s comments upon introducing the Free Trade in Ideas Amendment echoed
the same objective (see supra, at 9-10),” as did the sumimary prepared to clarify the purpose of
that legislation (see supra, at 10). Criticizing OFAC’s overly narrow interpretation of the
Bemman Amendment, the summary explained that the Free Trade in Ydeas Amendment was
intended to make clear once and for all that the exemption extended to “all First Amendment
protected materials and activities.” 138 Cong. Rec. E1856-04, E1857 (emphasis added). There
is no indication in the legislative history that Congress intended to limit its exemption to fully
completed works or to prohibit enhancements to or promotion of those works. Rather, the
legislative history, like the statutory language, demonstrates the opposite — that the legislation
was intended to bring within its scope all materials protected by the First Amendment and all
transactions and activities incident to the import or export of any such materials, whether fully
created or not. It is difficult to conceive how Congress could have made its intent any more
apparent. If the language of the Berman Amendment was unclear, as OFAC once maintained,

the Free Trade in Ideas Amendment eliminated any possible ambiguity.

% “The fact that we disapprove of the government of a particular country ought not to inhibit our
dialog with the people who suffer under those govemments.” 138 Cong. Rec. E 1856-04, E
1857. Congress clearly intended that the views of authors in sanctioned countries would be
disseminated in the United States.
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B. The Unambiguously Expressed Intent of Congress Must Be Honored

Where a statute’s language evinces a legislative purpose plainly at odds with an agency’s
interpretation, Congress’s intent must be enforced. See New York City Health and Hospitals
Corp. v. Perales, 954 F.2d 854, 862-63 (2d Cir. 1992). Because Congress has spoken clearly
and repeatedly on the scope of TWEA and IEEPA’s exemption for information and
informational materials, any assessment of OFAC’s construction of those statutes must “give
effect to the unambiguously expressed intent of Congress.” Chevron, 467 U.S. at #42—43.

[A] reviewing court must first ask whether Congress has directly
spoken to the precise question at issue. If Congress has done so,
the inquiry is at an end; the court must give effect to the
unambiguously expressed intent of Congress. But if Congress has
not specifically addressed the question, a reviewing court must

respect the agency’s construction of the statute so long as it is
permissible.

FDA v. Brown & Williamson Tobacco Corp., 529 U.8. 120, 132 (2000). In this case, as
described above, both the plain language of the statutes and their legislative history indicate that
they are susceptible to only one reasonable interpretation.

Where other regulations have contradicted the legislation authorizing them, courts have
hot hesitated to invalidate them. The Supreme Court, for instance, in considering whether the
FDA had the authority to regulate tobacco products under the Food, Drug, and Cosmetic Act
(“FDCA™), applied the customary tools of statutory interpretation, beginning with the language
Congress used in the FDCA and in subsequent relevant legislation and then examining the
legislative histories of the FDCA and the other statutes. /4 The Coutt determined that
construing the statute to include tobacco products would create internal conflicts within the Act
and would not be consistent with subsequent congressional actions, especially in light of
uncontradicted congressional statements in the legislative histories of those acts. The Court

therefore conciuded that Congress had directly spoken on the issue and precluded the FDA from
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regulating tobacco products. Id. at 159. See also MCI Telecom. Corp. v. AT&T, 512 U.S. 218,
228 (1994) (rejecting FCC’s construction of Communications Act of 1934).

Courts in this circuit, likewise, have not hesitated to invalidate agency regulations that
directly contravene the statutes the agencies administer. Last year, in Nutritional Health
Alliance (“NHA ") v. FDA, 318 F.3d 92 (2d Cir. 2003), the Second Circuit held that the plain
language of the FDCA unambiguously did not grant to the FDA the authority it sought to
regulate the packaging of certain dietary supplements. Similarly, in Tambe v. Bowen, ‘839 F.2d
108 (2d Cir. 1988), the Court of Appeals struck down an agency regulation requiring state
welfare agencies to correct erroneous underpayments of welfare benefits only if the recipients
were receiving benefits at the time the error was discovered. The regulation was promulgated in
response to Congress’s enactment of the Omnibus Budget and Reconciliation Act (“OBRA™),
which required states to “promptly take all necessary steps to correct any ...underpayment of
aid” under the state’s welfare plan. Jd. at 109 (emphasis added). The court found this language
to be “completely unrestrictive and unlimited” and found “no indication that Congress meant to
make an exception for those who no longer were recipients of public assistance.” /d. at 110.
Following Chevron, the court held that “[tJhe plain meaning of the statute could not be broader.
Congress intended all underpayments to be corrected.” Jd. (internal quotations omitted).

The plain meaning of the Berman Amendment and Free Trade in Ideas Amendment
could not be broader, either, and OFAC has added prohibitions in its Information Regulations
that Congress not only did not intend but actually forbade. The prohibitions contradict the
statutes even more plainly than the regulations in Tambe departed from OBRA, and far more
plainly the environmental rule that was struck down in American Mining Congress v. U.S. EPA,

824 F.2d 1177 (D.C. Cir. 1987) (invalidating EPA rule that expanded the definition of “solid
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waste™ beyond the categories established by Congress). See also New York City Health and
Hospitals Corp. v. Perales, 954 F.2d 854 (holding, pursuant to Chevron, that HHS regulation
violated clear intent of Medicare and Medicaid statutes); New York State Department of Social
Services v. Bowen, 846 F.2d 129, 134 (2d Cir. 1988) ( “[t]he deference ordinarily due the federal
agency charged with interpreting a statute is unnecessary and inappropriate here where HHS’s
interpretation is not only inconsistent with the language of the Medicaid statute and its purpose
... but also in defiance of common sense™); American Airways Charters, Inc. v. Regan, 746 F.2d
865, 873 (D.C. Cir. 1984) (holding that OFAC requirement that company designated as Cuban
national needed to apply for license to retain counse] “has gone beyond mere interpretation. It
has effectively legislated in an area in which our tradition indicates that the lawmakers
themselves — Congress ~ should speak with a clear voice in advance of administrative action.”).
Even if the statutory language were ambi guous, OFAC’s Information Regulations would
fail at the second step of the analysis the Supreme Court required in Chevron because they are
not based on a “permissible construction™ of the Berman and Free Trade in Ideas Amendments.
Far from reflecting a “reasonable interpretation” of congressional intent, they are “arbitrary [and]
capricious [as well as] manifestly contrary to the statute.” Chevron, 467 U S. at 844. Nothing in
their language or legislative history can support a claim that Congress left a gap for OFAC to fill,
especially by excluding an arbitrary subset of works from embargoed countries from the blanket
exemption Congress enacted. Nor is there any Justiffcation for allowing some not-yet-compieted
works — such as telecommunications transmissions and news wire feeds — but excluding others —
such as books. Nor is there any logical reason for OFAC effectively to prevent publishers from
distributing the publications Congress enacted the statutes to encourage. Even if the OFAC

Information Regulations could be viewed as an “Interpretation” rather than a contradiction of the
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statutes, they would still be invalid because they lead to such ahsurd results. See, e. g, Aid Assoc.
Jor Lutherans v. United States Postal Service, 321 F.3d 1166 (D.C. Cir. 2003) (holding that even
if statutory language were ambiguous, court would still find agency regulation invalid under the
second Chevron step); Nutritional Health Alliance v. FDA, 318 F.3d at 104 (same). "

In this case, however, Congress has spoken precisely on the question at issue. OFAC’s
restrictions contradict TWEA and IEEPA directly, and they cannot stand.
II. THE OFAC REGULATIONS ARE UNCONSTITUTIONAL

The OFAC Information Regulations arc unconstitutional on their face and as applied, on
several grounds. First, they impose an unconstitutional burden on core First Amendment rights.
The Regulations effectively amount to a total and therefore impermissible ban on books, a
time-honored medium of expression, and none of the prohibitions can survive either exacting or
even intermediate scrutiny. Second, they are unconstitutionally vague, an in:ﬁfmity highlighted
b'y OFAC’s recent inconsistent interpretive rulings. Third, the licensing scheme contained in the
OFAC Régulations imposes an impermissible prior restraint. As then-Ji udge Ginsburg
admonished in dmerican Airways Charters, 746 F.2d at 875-76, “[iln enforcing section 5(b) of
TWEA, OFAC must seek resolution of the paradox posed by the need for emezgency power in a
constitutional regime. We are a constitutional regime in which even emergency power is subject

to limitations under our highest law” (internal quotes omitted).

1¢ Moreover, if there were any ambiguity in the statute, it would have to be resolved in a way that
would render the statute constitutional. NLRB v. Catholic Bishop of Chicago, 440 U.S. 490, 500,
207 (1979); see also Point 11, below (the OFAC Information Regulations unconstitutionally
restrict free speech); Cernuda, 720 F. Supp. at 1553 (“Congress amended the TWEA to exempt

‘informational materials,” in order to prevent the statute from running afoul of the First
Amendment.”).

NYC 149806v3 66753-1 35




)

(]

A. The OFAC Information Regulations Impose an
Unconstitutional Burden on First Amendment Rights

1. The OFAC Information Regulations Burden
Fundamental Rights Protected by the First Amendment

The OFAC Information Regulations burden core First Amendment rights, including
freedom of speech and press. First, they infringe upon the rights of all those subject to U.S,
jurisdiction to express themselves, including the rights of American authors to work with co-
authors or other collaborators on joint projects and the rights of American publishers of books
and journals to acquire, develop, edit, publish and market works of their selection in keeping
with their publishing programs. The declarations of publishers, editors, authors and the
organizations that represent them — AAUP, PSP and PEN — detail the burdens the Regulations
impose on them and describe projects the regulations have directly blocked.

Second, the Regulations infringe upon the American public’s right to receive ideas,
which is now well entrenched in the law. Virginia Pharmacy Bd. v. Virginia Consumer Council,
425 U.S. 748, 756-57 (1976); Kleindienst v. Mandel, 408 U.S. 753, 762-63 (1972) (“It is now
well established that the Constitution protects the right to receive information and ideas.”),
Lamont v. Postmaster General, 381 U.S. 301 (1965). As the Supreme Court recognized in
Kieindienst, “[i]t is the purpose of the First Amendment to preserve an uninhibited marketplace
of ideas in which truth will ultimately prevail . .. . It is the right of the public to receive suitable
access to social, political, aesthetic, moral and other ideas and experiences which is crucial here.”
408 U.S. at 763, quoting Red Lion Broadcasting Co. v. FCC, 395 U.S. 367, 386-90 (1969).

The sweep of the OFAC Information Regulations is stunningly broad. They apply to all
forms of information in every medium, including films, artworks, video transmissions and
publications, created in whole or in part by Iranians, Cubans or Sudanese. Written texts such as

books and articles have always, without question, fallen within the core of First Amendment
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protection. The regulations also apply to speech on all topics, and they extend to “a potentially
very large number of works.” Simon & Schuster v. Crime Victims Bd., 502 U.S. 105, 121
(1991). As the Supreme Court observed of a statute of similar breadth, “[t]he mere fact that the
ordinance covers so much speech raises constitutional concems.” Watchtower Bible and Tract
Society of New York, Inc. v. Village of Stratton, 536 U.S. 150, 165 (2002).

The most remarkable absurdity of the OFAC Information Regulations is that the dissident
or critic who is not free to publish his or her criticisms of the goveming regime at home cannot
publish them here. History teaches us that dissidents often play the most critical of roles in
bringing down repressive regimes. The works of Alexander Solzhenitsyn, Nelson Mandela and
Bishop Desmond Tutu readily come to mind. Thus, core political speech, at the very center of
the United States’ conduct of foreign policy, is barred.

Moreover, as the accompanying declarations make clear, the OFAC Information
Regulations effectively make it illegal for American publishers to publish books and many
joumal articles by authors in the restricted countries, including both pre-existing works and
works ot yet fully created, because all the activities prohibited are integral to the publishing
process. The Supreme Court has made it abundantly clear that laws or regulations that interfere
with the activities incident to speech impair First Amendment rights in the same fashion as
regulations of the actual speech itself. Take, for example, OFAC’s ban of the payment of
advances. The Supreme Court has often recognized that a “prohibition on compensation
unquestionably imposes a significant burden on expressive activity” and thus violates both the
author’s and publisher’s First Amendment rights. United States v. Nat'l Treasury Employees
Union, 513 U.S. 454, 468-69 (1995); Simon & Schuster, 502 U.S. at 115. OFAC’s prohibition

on substantive alteration or enhancement of a work also directly impedes publication by
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American publishers, interfering with their First Amendment rights to ﬁit and otherwise
enhance the publications they issue in keeping with their standards. See Machleder v. Diaz, 801
F.2d 46, 54-55 (2d Cir. 1986) (the editing process is protected by the First Amendment); Miami
Herald Pub. Co. v. Tornillo, 418 U.S. 241, 258 (1974) (Florida statute mandating right of reply
for political candidatés “fails to clear the barriers of the First Amendment because of its intrusion
into the function of editors™).

Likewise, the right to publish a book without the right to market a book is a hollow right.
With one hand, OFAC has followed Congress’s requirement that publications be exempted from
the tradec embargaes, at least if they are completed works; yet, with another, QOFAC has
prohibited the marketing of publications, in fulf recognition of the fact that publishing a book
without marketing it is realistically impossible. 9/26/04 OFAC Ruling. Freedom of speech and
the right to market one’s speech are inseparable. The courts have long held that “[t]he sale of
protected materials is also protected” by the First Amendment. Bery v. City of New York, 97
F.3d 689, 695 (2d Cir. 1996). “[Lliberty of circulating is as essential to [freedom of expression]
as liberty of publishing; indeed, without the circulation, the publication wouid be of little value.”
City of Lakewood v. Plain Dealer Publishing Co., 486 U.S. 750, 768 (1988).

In sum, the OFAC Information Regulations impose sweeping and crippling restrictions
on core First Amendment protected rights, to the detriment of authors, publishers, and the
American public.

2. The OFAC Information Regulations Are Effectively a
Near-Total Prohibition on a Valuable Medium of Expression

The OFAC Information Regulations are unconstitutional because they effectively create a
near ban on an entire medium of communication for authors from the resiricted countries. In

City of Ladue v. Gilleo, 512 U_S. 43 (1994) (Stevens, J -), the Supreme Court examined a city
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ordinance banning all residential signs except those falling within ten exceptions. Rather than
approach the case asking whether the ordinance was content-neutral or not, the Court held that,
where the practical effect of a statute is a “near-total prohibition” on a “uniquely valuable or
important mode of communication,” the statute is unconstitutional on the ground that it “simply
prohibit[s] too much protected speech.” 512 U.S. at § 1,53, 54-55. As the Court stated, “the
danger [such statutes] pose to the freedom of speech is readily apparent - by eliminating a
common means of speaking, such measures can suppress too much speech.” Id at 55; see also
Bery, 97 F.3d at 696-97 (“The ordinance’s effective bar on the sale of artwork in public places
raises concerns that an entire medium of expression is being lost.”).

Books, journals and other printed materials comprise a uniquely valuable and important
mode of communication. It “requires no elaboration that the free publication and dissemination
of books and other forms of the printed word furnish very familiar applications of the[)
constitutionally protected freedoms [of liberty of the press and of speech].” Smith v. California,
361 U.S. 147, 150 (1959). The OFAC Regulations amount to a near-ban on these modes of
communication for publications written by authors in the restricted countries. Given the realities
of book publishing and the combined prohibitions against entering into transactions for not-yet-
completed works, against making advance payments, against substantive alteration or
enhancement of a work, and most particularly against marketing, neither new books nor
completed books from the restricted countries can realistically be published here in conformity
with the Regulations. For joumals, as well, if the language of the regulations is given its
ordinary meaning in keeping with OFAC’s earlier interpretations, the ban on substantive
alteration or enhancement of a work — which would include the regular rigorous peer review and

editing practices of research and professional journals — renders it nearly impossible to publish
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articles from restricted countries. In short, the OFAC Regulations cannot stand because they
effcctively prohibit “too much speech” that we have long valued.

3. The OFAC Information Regulations Cannot
Survive Exacting Scrutiny

a. “Exacting Scrutiny” Is the Governing Standard

If OFAC’s ban is not flatly Invalid, the Information Regulations in any event cannot
stand unless they survive “exacting” scrutiny. The Supreme Court has ruled repeatedly that
either a prohibition on core speech or “a direct restriction on protected First Amendment
activity” requires “exacting First Amendment scrutiny™ — a standard on the level of strict
scrutiny. Riley v. National Federation of the Blind of North Carolina, Inc., 487 U.S. 78 1,788-89
(1988). See also NAA.CP. v. Button, 371 U.S. 415, 438-439 (1963); First National Bank v.
Bellotti, 435 U S. 765, 786 (1978) (hereinafier “Bellouti); Village of Schaumberg v. Citizens For

a Better Environment, 444 U.S. 620 ( 1980); Secretary of State of Maryland v. Joseph H. Munson

Co.,467 U.S. 947 (1984)."! In such cases, ““the State may prevail only upon showing a

subordinating interest which is compelling.”” Bellotti, 435 U.S. at 786, quoting Bates v. Little
Rock, 361 U.S. 516, 524 (1960); accord NAACP. v, Button, 371 U.S. at 439 (applying the
same test); In re Primus, 436 U.S. 412, 432 (1978) (same); see also U.S v, Grace, 461 US. 171,
177 (1983) (ia a public forum, “an absolute prohibition on a particular type of expression will be
upheld only if narrowly drawn to accomplish a compelling governmental interest”). The
Supreme Court has also required that the regulation be narrowly tailored to achieve its goals,

employing the equivalent of a “least restrictive means” test and requiring a close “nexus”

N These decisions do not turn on whether or not the statutes at issue were content-based
regulations of speech.
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between the governmental interest and the means employed in the statute. Riley, 487 U.S. at
787-93; see also Shelton v. Tucker, 364 U.S. 479, 488-89 (1960).2

In Riley, for example, the Supreme Court reviewed the North Carolina Charitable
Solicitations Act, which defined the prima Jacie “reasonable fee” that a professional fundraiser
could charge a charity based on a percentage of the gross revenues solicited, as a way to
discourage fraud. The Court held that the act restricted the amount of money a charity could
spend on fundraising activity and hence directly restricted protected First Amendment activities.
Id Applying exacting scrutiny, the Court found that “using percentages to decide the legality of
the fundraiser’s fee is not narrowly tailored to the State’s interest in preventing fraud.” 487 U.S.
at789. The Court cited Schaumburg for its holding that the government’s interest in preventing
fraud “could be sufficiently served by measures less destructive of First Amendment interests™
(444 U S. at 636-637) and concluded by stating that even if alternative laws requiring financial
disclosures are “not the most efficient means of preventing fraud, we reaffirm simply and
emphatically that the First Amendment does not permit the State to sacrifice speech for

efficiency.” 487 U.S. at 788, 795.

** The “exacting” scrutiny cases and the more recent “strict™ scrutiny cases evolved out of the
Supreme Court’s early leafleting and handbilling cases, which held various bans on such
fundamental personal rights to be unconstitutional. These decisions emphasized the framers’
belief that the rights of freedom of speech and the press “lie[] at the foundation of free
government by free men” and that courts must carefully “weigh the circumstances and [ ]
appraise the substantiality of the reasons advance in support of the regulation.” Schneider v.
State of New Jersey, 308 U.S. 147, 161 (1939); Martin v. Struthers, 319 U.S. 141 (1943). As
First Amendment jurisprudence has advanced in recent years, outright bans or direct regulations
of speech have become increasingly rare, and strict scrutiny has come to be applied primarily to
restrictions that discriminate on the basis of content. However, as N.A.4.C P v. Button and the
other decisions cited above teach, where direct regulations or prohibitions of core speech pose
inherent dangers to free expression, the Court employs exacting scrutiny to prevent the
unwarranted incursion on vital freedoms.
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b. The Regulations Cannot Withstand Exacting Scrutiny

The OFAC Information Regulations cannot survive exacting scrutiny. Historically, the
principal interest the government has asserted in support of the OFAC Regulations has been “to
limit the flow of currency to specified hostile nations.” American Airways Charters, 746 F.2d at
870-871; Teague v. Regional Commissioner of Customs, 404 F.2d 441, 445 (2d Cir. 1968). The
government also has asserted an interest in “den[ying] [designated countries) outlet{s] for [their]
goods in the United States market” and “prevent[ing] [designated countries] from receiving any
economic benefit from transactions with Americans. American Airways Charters, 746 F.2d at
870-871. National security interests are not at stake here because the protection from trade
embargoes for information in TWEA and IEEPA. does not protect any material otherwise
controlled for export under various national security statutes. See TWEA, §50 U.S.C. App.
§5(b)(4).

The government interest that can be asserted to Jjustify the OFAC Information
Regulations is necessarily shaped and delimited by the Berman Amendment and the Free Trade
in Ideas Amendment. The amendments and their legislative histories reflect Congress’s
determination that this nation will be best served by safeguarding the full and free exchange of
ideas with nationals of the designated countries. As Representative Berman stated, “[The Free
Trade in Ideas Amendment] makes clear and explicit that all First Amendment protected
materials and activities . . . are within the ambit of the statute’s protection.” (emphasis added);
see aiso H.R. Conf. Rep. 103482, 239, 1994 U S.C.C.AN. 398, 483. There can be no
compelling government interest in banning new works but permitting works created last week.
And, if Congress has concluded that this country’s interests lie in the broad exchange of ideas,

the government necessarily cannot have a compelling interest in forbidding the various
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components of publishing that the OFAC Information Regulations aiso prohibit, such as editing
and marketmg

Similarly, any assessment of the government’s interests should begin with the recognition -
that what distinguishes this nation is a historic dedication as a democratic society to freedom of
speech and of the press. “Diversity, dialog and exchange of ideas are the life-giving elements —
the water and air — of American tradition; exclusion, restriction, repression of ideas are the
features of far more troubled, less confident naiions..” 132 Cong. Rec. $3707-04 (1986)." It
contradicts our nation’s fundamental ideals to oppose repressive regimes — which we condemn
for denying their citizens basic liberties ~ by limiting core First Amendment freedoms at home.
As the Supreme Court recently affirmed in Hamds v. Rumsfeld, “[i]t would indeed be ironic if, in
the name of national defense, we would sanction the subversion of one of those liberties . . .
which makes the defense of the Nation worthwhile.” 124 S.Ct. 2633, 2648 (2004) (O’Connor,

J.), quoting United States v. Robel, 389 U S. 258, 264 (1967).

¥ As a well known treatise likewise emphasizes:

The relationship of free speech to democracy is well entrenched in the
American constitutional tradition. James Madison proclaimed: “A
popular Government, without popular information, or the means of
acquiring it, is but a Prologue to a Farce or a Tragedy; or perhaps both.
Knowledge will forever govem ignorance: And a people who mean to be
their own Governors, must arm themselves with the power which
knowledge gives.” Judge Cooley, in his famous treatise on constitutional
law, likewise located the purpose of the First Amendment in the value of
an informed citizenry: “The evils to be prevented were not the censorship
of the press merely, but any action of the government by means of which
it might prevent such frce and general discussion of public matters as
seems absolutely essential to prepare the people for an intelligent exercise
of their rights as citizens.”

Rodney Smolla, Smolla and Nimmer on Freedom of Speech, §2:27 at 2-26.2 - 2-27.

NYC 149806v3 66753-1 43




o

el

Further, any government interest OFAC may assert here is belied by a host of distinctions
and exemptions in the regulations and OFAC’s interprétivc rulings, which make the remaining
prohibitions irrationally underinclusive, “Exemptions from an otherwise legitimate regulation of
a medium of speech . . . may diminish the credibility of the government’s rationale for restricting
speech in the first place.” City of Ladue v. Gilleo, 512 U.S. 43, 52 (1994); see also Republican
Party of Minnesotav. White, 536 U.S. 765, 780 (2002), citing The Florida Star v. BJF., 491
U.S. 524, 541-542 (1989) (Scalia, J., concwrring in judgment) (“{A] law cannot be regarded as
protecting an interest of the highest order, and thus as Justifying a restriction on truthfirl speech,
when it leaves appreciable damage to that supposedly vital interest unprohibited.”); see also
Simon & Schuster, 502 U.S. at 119-20 (holding Son-of-Sam law unconstitutional where
distinctions drawn by statute in focusing only on books rather than all fruits of 2 crime undercut
state’s asserted interest).

Thus, while broadly speaking, the government may have a general interest in forbidding
the flow of currency to restricted nations, that interest cannot explain a selective prohibition of
payments for works not yet fully created at the time of the transaction, while payments for

imported books or other completed works are allowed. In enacting the Berman Amendment and

the Free Trade in Ideas Amendment, Congress has already endorsed the principle that “the

insignificant sums of money that may be realized by foreign governments from trade in books,
works of art and other informational materials cannot be a valid reason for curtailing the rights of
Americans.” 138 Cong. Rec. E1856-04, E1857 (Congressman Berman introducing Free Trade
In Ideas Amendment as sponsor).

Likewise, although the government may have an interest, generally speaking, in

preventing designated countries from having an outlet for their goods in the U.S. market, that
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interest is fatally undercut here by the fact that TWEA, IEEPA and the OFAC Regulations all
Ppermit the jmportation of finished books and the publication of completed works. The
distinction OFAC has drawn between completed works and not-yet-completed works ignores the
fact that the very same types of goods (i.e., books and journal articles) are being given an outlet
in the United States. Moreover, these are speech “goods,” not widgets, and the government does
not have any interest, let alone a compelling, constitutionally acceptable interest, in denying
those subject to U.S. jurisdiction the right to publish, edit, promote, and read writings and other
creative works from anywhere in the world, including the designated countries.

We anticipate that the principal argument advanced in support of the OFAC Information
Regulations will be that they serve the government’s alleged interest in “preventfing] [designated
countries] from receiving any economic benefit [or services] from transactions with” Americans
because publishing new works, substantively altering works and marketing them may provide a
different amount of economic benefits or services to nationals of the designated countries. There
is an inherent problem with such an assertion: the government may not “take(] the effect of the
[regulation] and posit[ ] that effect as the State’s interest. If accepted, this circular defense can
sidestep judicial review of almost any statute, because it makes all statutes look narrowly
tailored.” Simon & Schuster, 502 U S. at 120 (emphasis in original).

Instead, the government must anchor its aim of withholding benefits or servic;s to some
larger goal that constitutes a valid compelling governmental interest, Oﬁlerwise, the government
has merely described the effect of the regulations. However, if a larger goal is posited — such as
undermining hostile governments — the required “nexus” is absent, since it strains credulity for
the government to arguec that denying editing, collaboration and marketing “services” to

academics in archaeology, music, science or history — let alone human rights activists and
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political dissidents — enhances our efforts to undermine the govermnments of the restricted
regimes, especially when the import and publication of completed works from those countries is
permitted.

Underinclusiveness, too, undermines any assertion of a government interest in preventing
the designated countries from receiving economic benefits and services. Once newspapers are
permitted to provide substantive editing “services” to an article or commentary from a
designated country — as OFAC informed ASNE (see 7/19/04 OFAC Ruling) — the government
cannot advance a compelling government interest in preventing other publishers — of books, for
instance — from doing the same. In fact, “law(s] that “target{] individual publications within the
press’ must surmount a heavy burden to satisfy First Amendment strictures.” Bery, 97 F.3d at
696-697 (citations omitted); Arkansas Writers’ Project, Inc. v. Ragland, 481 U.S. 221
(1987)(holding tax exemption for newspapers and various magazines but not general interest
magazines unconstitutional for discriminatory treatment of some members of the press).

Any such justification for the marketing ban — which applies to both completed and not-
yet-completed works — also fails, because even in OFAC’s view, the Berman Amendment
exempted the importation of finished books from restricted countries and exempted the
publication of completed works from such countries in the name of promoting First Amendment
freedoms. The government can have no interest in crippling publishers in their ability to
distribute works embraced by Congress because of the contributions they can make to public
discourse. OFAC’s own interpretive rulings also undercut the strength of any supposed
government interest because OFAC has stated that Joumal publishers may market a journal
containing a new article by an author in a restricted country — just not the article itself. 9/30/03

OFAC Ruling at 2; Brodsky Decl. Ex. C; Givler Decl. § 50.
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Such formalistic distinctions demonstrate the weakness of the government’s interest in
the first instance in preventing the marketing of information and informationa! materials created
by authors in these countries. If the ideas reflected in such informational materials are valued,
broad dissemination would seem to be the goal, not the problem. If anything, the government
has a strong interest in seeing that such works are distributed to as wide an audience as possible.

Deference to OFAC is not warranted here merely because this case involves the
executive branch’s conduct of foreign affairs; indeed, for several reasons, deference is less
appropriate here than in other circumstances. See Baker v. Carr, 369 U.S. 186, 211-12 (1962)
(“{1]t is error to suppose that €very case or controversy which touches foreign relations lies
beyond judicial cognizance. Our cases in this field seem invariably to show a discriminating
analysis of the particular question posed, . . . its susceptibility to judicial handling in the light of
its nature and posture in the specific case, and of the possible consequences of judicial action.”).
First, Congress, OFAC’s source of authority, has spoken clearly in the field and defined the
government’s true interests, taking into account both foreign policy and First Amendment
concerns. Kalantariv. WIT¥, 352 F.3d 1202, 1209 (9" Cir. 2003) (“The IEEPA exemption for
informational materials is a general limitation on the President’s authority™). Second, this case
does not involve matters of national security. Nor does this case involve the power to exclude
aliens from physically entering the United States — a unique power long held to be “exercised
exclusively by the political branches of government.” Kleindienst, 408 U.S. at 765-66. Here,
only the ideas and information of aliens are being excluded.

Further, the OFAC Information Regulations interfere with American foreign policy
because they endanger our compliance with international treaties that protect freedom of

expression. The application of trade sanctions to literature and other information cannot be
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squared with America’s national commitments to uphold the Universal Declaration of Human
Rights, the International Covenant on Civil and Political Rights and the American Convention on
Human Rights. They guarantee, in almost identical terms, the right to freedom of thought and
expression, which “includes freedom to seek, receive and impart information and ideas of all
kinds, regardless of frontiers, either orally, in writing, in print, in the form of art, or through any
other medium of one’s choice.” American Convention on Human Rights, Nov. 22, 1969, art. 13,
144 UNN.T.S. 123, 9 LL .M. 673. The American Declaration of the Rights and Duties of Man
adds that every person has the right “to participate in the benefits that result from intellectual
progress.” American Declaration of the Rights and Duties of Man, Mar. 30-May 2, 1948, art.
XIII, O.A.S. Res. XXX, 0.A.S. Off. Rec. OEA/Ser/.L/V/L4 Rev (1965). The OFAC
Information Regulations put the United States in dubious company internationally. See Rushdie
Decl. 41 66-68. As the Supreme Court has twice recently reminded us, treaties also carry moral
authority that should not be defied. Sosa v. Alvarez-Machain, 124 8.Ct. 2739, 2767 (2004);
Hamdi, 124 8.Ct. at 2641 (discussing the Geneva Conventions).

Finally, the Supreme Court recently affirmed the critical role of the courts in examining
executive actions when constitutional rights are at stake, even wherc national security is
irnplicafed. Hamdi, 124 8.Ct. 2633 (O’Connor, J .) (detention of enemy combatant without
meaningful opportunity to contest detention before neutral decisionmaker violates constitutional
right of due process); Rasu! v. Bush, 124 S.Ct. 2686 (2004). In the words of the Supreme Court,
while, “[wlithout doubt, our Constitutional recognizes that core strategic matters of warmaking
belong in the hands of those who are best positioned . . . for making them . . . it is equally vital
that our calculus not give short shrift to the values that this country holds dear.” Hamdi,

124 8.Ct. at 2647. “Whatever power the United States Constitution envisions for the Executive
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1n its exchanges with other nations or with enemy organizations in times of conflict, it most
assuredly envisions a role for all three branches when individual liberties are at stake. . ..
‘[E]ven the war power does not remove constitutional limitations safeguarding essential
liberties.” Id. at 2650. Even during the height of the Cold War, the U.S. Supreme Court struck
down regulations promulgated by the Secretary of Treasury and enforced by the Postmaster
General requiring an addressee to request receipt of “communist political propaganda™ on the
ground that “[t]he regime of this Act is at war with the ‘uninhibited, robust, and wide-open’
debate and discussion that are contemplated by the First Amendment.” Lamont v. Postmaster
General, 381 U.S. 301, 307 (1965) (quoting New York Times Co. v. Sullivan, 376 U.S. 254,270
(1964). This Court should reach the same conclusion.

4. Even if Intermediate Scrutiny Were Applied, the OFAC
Information Regulations Cannot Stand

All of the same arguments doom the OFAC Information Regulations under the
intermediate scrutiny test enunciated in United States v. O ‘Brien, 391 U 8. 367, 376-377 (1968),
which requires that the government demonstrate a substantial interest to justify a burden on First
Amendment protected rights. First, though, we briefly review why O Brien does not provide the
goveming standard here.

a. The O’Brien Standard Does Not Apply Here
Several older cases reviewing First Amendment challenges to TWEA or OFAC

regulations employed the O’Brientest.'* Given the nature and structure of the OFAC

" Veterans and Reservists for Peace in Vietnam v. Regional Commissioner of Customs, 459 F.2d
676 (3" Cir. 1972); feague v. Regional Commissioner of Customs, 404 F.2d 441 (2d Cir. 1968),
cert. denied, 394 U.S. 977(1969); Capital Cities/ABC v. Brady, 740 F. Supp. 1007 (S.D.N.Y.
1990); American Documentary Films v. Secretary of the Treasury, 344 F. Supp. 703 (S.D.N.Y.
1972). These are troubled precedents on several grounds: the writ of certiorari was denied in
Teague only because the petition arrived late as the result of a blizzard; the two dissenting
Supreme Court Justices examining the merits believed the restrictions on speech were

NYC 149806v3 66753-1 ' 49




o

Information Regulations as a direct regulation of speech and an effective ban on speech,
however, this case must be governed by Ladue, Riley, and the other decisions cited in Section
II(A)(3) above, many of which post-date all but one of those older decisions. Moreover, the U.S.
Supreme Court has recently made clear that the O'Brien test - at times extended beyond its roots
—should be applied only to regulations of “expressive conduct” and not to regulations of speech
or other pure First Amendment activity. Bartnicki v. Vopper, 532 U.S. 514, 526-27 (2001).1°
Here, the OFAC Information Regulations directly target and prohibit the commissioning
of publications, the payment of advances, and the substantive alteration or enhancement of
information — all “pure speech” activities, not “expressive conduct” or “symbolic speech.” The
OFAC Information Regulations are thus a direct regula—tion of First Amendment protected
activity — i.e., they focus on speech — rather than being a general regulation of conduct that

incidentally sweeps up speech.!®

unconstitutional. 394 U1.S. 977 (1969). And Congress passed the Free Trade in Ideas Act ina
strong repudiation of Capital Cities/ABC’s approach to the OFAC Information Regulations. It is
also noteworthy that in Capital Cities/ABC, the district court ruled on the constitutionality of the
OFAC Information Regulations under the First Amendment without the benefit of briefing on
the topic by Capital Cities/ABC. OFAC Capital Cities/ABC Brief at 15, Davis Decl. Ex. G.

Y Bartnicki rejected the application of the O’Brien test to a subsection of comprehensive
legislation governing the use of electronic surveillance because “the naked prohibition against
disclosures is fairly characterized as a regulation of pure speech. Unlike the prohibition against
the use of the contents of an illegal interception . . . subsection (c) is not a regulation of conduct.
+ .. As the majority below put it, if the acts of ‘disclosing’ and ‘publishing’ information do not
constitute speech, it is hard to imagine what does fall within that category, as distinct from the
category of expressive conduct.” 532 U.S. at 526-27; see also Buckley v. Valeo, 424 U 8. 1, 15-
17 (1976).

' Teague and the other decisions from the 1960°s and 1970s cited abave predate the Berman
Amendment and thus the creation of the OFAC Information Regulations specifically targeting at
speech. Moreover, their analysis was necessarily very different, since Congress had not yet
expressed the view, cmbodied in the Berman and Free Trade in Ideas Amendments, that a broad
exchange in ideas most benefits this country’s foreign policy goals.
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b. The OFAC Information Regulations Cannot Withstand
Intermediate Scrutiny

Even if the Court were to apply O 'Brien, OFAC cannot Justify its intrusion on the First
Amendment rights of authors, publishers and the public. First, O 'Brien requires that the
government show a “substantial” interest, 391 U.S. at 376-77, and OFAC cannot do so for all the
reasons outlined above. Indeed, the government must carry the burden of demonstrating that the
recited harms are real, not merely conjectural, and that the regulation will in fact alleviate these
harms in a direct and material way. 44 Liquormart, Inc. v. Rhode Istand, 517 U.S. 484, 505
(1996); U.S. v. National Treasury Employees Union, 513 U.S. 454, 475 (1 995). Especially
where the regulations irpair a broad swath of historically valued speech, the court “must be
astute to examine the effect of the challenged legislation and must weigh the circumstances and

- - appraise the substantiality of the reasons advanced in support of the regulation.” Warchtower
Bible, 536 U.S. at 163.

OFAC also cannot surmount the other el;:ments of the O’Brien test. The government
interest must be “unrelated to the suppression of free expression.” 391 U.S. at 377. The
activities banned in the OFAC Information Regulations are so directly targeted at speech, and the
alleged interests are so thoroughly undermined by Congress’s amendments and pronouncements,
that the regulations hardly can be said to have as their aim any interest apart from the
suppression of speech. Moreover, many have rightfully questioned whether these regulations
and their antecedents are really content-neutral, including Senator Matthias, who objected to the
fact that the regulations “can be used to restrict the import and export of information on the basis
of the political doctrines contained in the information.” 132 Cong. Rec. S3707-04. Whatever
the protestations of content-neutrality by the courts examining the TWEA in the 1970’s, the

decisions are filled with references to “Red Chinese literature” and “the struggle between the fiee
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and the communist worlds.”!’ Further, here, of course, the effect of OFAC’s regulations is
decidedly not content-neutral. Americans may only publish the works that have met with the
approval of the governiments the sanctions are intended to undermine — and not the works
silenced by such regimes. OFAC s effectively ratifying and enforcing their censorship regimes
in the United States.

The last prong of the O Brien test reciuires that “the incidental restriction on alleged First
Amendment freedoms is no greater than is essential to the furtherance of that interest.” 391 U.S,
at377. Once again, there is no government interest consistent with the Berman Amendment and
Free Trade in Ideas Amendment that makes it essential to so severely restrict the First
Amendment activities the OFAC Regulations bar; to the contrary, a broad dialogue between the
peoples of the United States and the restricted countries only furthers our foreign policy goals, as
Congress determined. Limiting what may be published in the United States to what may be
published in the target nations does not serve any imaginable interest of the United States,

Additionally, “just as in the area of time, place or manner regulations the Supreme Court
requires that the government regulation leave open adequate “alternative channels’ of
communication, it is a fair reading of O'Brien that government regulations which effectively
choke off expression by particular speakers on some issues will not satisfy the (last] prong of the
test.” Rodney Smolla, Smolla and Nimmer on Freedom of Speech §9:17 at 9-26 — 9-27 (2004);
see also O'Brien, 391 U.S. at 388-89 (Harlan, J., concurring) (“this [test] does not foreclose
consideration of First Amendment claims in those rare instances when an ‘incidental® restriction
on expression . . . in practice has the effect of entirely preventing a ‘speaker’ from reaching a

significant audience with whom he could not otherwise lawfully communicate™). As detailed

7 Veterans and Reservists For Peace In Vietnam, 459 F.2d at 679, Teague, 404 F.2d at 445,
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above, the OFAC Information Regulations do exactly that, harming authors, publishers and the
public. For all these reasons, the significant intrusions on First Amendment activities in the
OFAC Information Regulations cannot be justified under the O 'Brien test.

B. The OFAC Regulations Are Unconstitutionally Vague

On their face, the OFAC regulations are void for vagueness because they both “fail to
provide the kind of notice that will enable ordinary people to understand what conduct [they]
prohibit[]” and they “authorize and even encourage arbitrary and discriminatory enforcement.”
City of Chicago v. Morales, 527 U.8. 41, 56 (1999); Kolander v. Lawson, 461 U.S. 352, 357

(1983); Smith v. Goguen, 415 U.S. 566, 572-76 (1974). Either one of these two independent

factors alone is sufficient to invalidate a statute or regulation.
The Supreme Court has routinely invalidated vague laws imposing criminal penalties on
these grounds, often in response to facial challenges — particularly where, as here, First

Amendment rights are implicated.‘s A “more stringent vagueness test” applies if “the law

18 See, e.g., Morales, 527 U S. at 64 (holding loitering ordinance that afforded “too much
discretion to the police and too little notice to citizens™ unconstitutionally vague); Reno v.
ACLU, 521 U.S. 844 (1997) (holding Communications Decency Act of 1988, which sought to
protect minors from harmful material on the Internet, unconstitutionally vague); Kolander, 461
U.S. at 361 (holding criminal statute permitting police to stop and question individuals loitering
on the street and require “credible and reliable” identification unconstitutionally vague on its
face because it “encourag[ed] arbitrary enforcement by failing to describe with sufficient
particularity what a suspect must do in order to satisfy the statute™); Smith, 415 U.S. 566
(bolding statute which subjects to criminal liability anyone who publicly treats the flag
contemptuously unconstitutionally vague); Gooding v. Wilson, 405 U.S. 518, 529 (1972)
(holding Georgia statute prohibiting use of “opprobrious words or abusive language tending to
cause a breach of the peace” unconstitutionally vague on its face); Coates v. Cincinnati, 402 U.S.
611, 611-12, 614 (1971) (holding Cincinnati ordinance making it a criminal offense for three or

‘more people to assemble on a sidewalk and “conduct themselves in a manner annoying to '
persons passing by” unconstitutionally vague on its facc). '
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interferes with the right of free speech or of association.” Village of Hoffiman Estates v. Flipside,
Hoffiman Estates, Inc., 455 U.S. 489, 499 (1982)."

Where a vague enactment, such as the OFAC regulations, “abuts upon sensitive areas of
First Amendment freedoms, it operates to inhibit the exercise of those freedoms,” Grayned v,
City of Rockford, 408 U.S. 104 (1972) (internal citations omitted). The Supreme Court “has long

recognized that ambiguous meanings cause citizens to ‘steer far wider of the unlawful zone’ . .-

- than if the boundaries of the forbidden areas were clearly marked.” Hoffinan Estates, 455 U.S. at

494 n.6 (internal citations omitted); see also Keyishian v. Board of Regents of the University of
the State of New York, 385 U.S. 589, 604 (1967) (“The danger of that chilling effect upon the
exercise of vital First Amendment rights must be guarded against by sensitive tools which clearly
inform [the public] what is being proscribed™); N.A.4.C.P. v. Button, 371 U.S. 415, 433 (1963)
(“The threat of sanctions may deter ... almost as potently as the actual application of sanctions™).
Coupled with the threat and stigma of severe criminal penalties, the OFAC regulations and
interpretive rulings induce publishers to construe the regulations conservatively and self-censor,
invariably inhibiting dissemination of works not even prohibited by the regulations. See Reno v.
American Civil Liberties Union, 521 U.S. 844, 872 (1997) (“The severity of criminal sanctions
may well cause speakers to remain silent rather than communicate even arguably unlawful

words, ideas and images™).? Self-censorship has already occurred, as book projects have been

% See also Coates, 402 U.S. at 616; Smith, 415 U.S. at 573 (“Where a statute’s literal scope . . .
is capable of reaching expression sheltered by the First Amendment, the doctrine demands a
greater degree of specificity than in other contexts™); NAA.C.P. v. Button, 371 U.S. 415, 438
(1963) (“Precision of regulation must be the touchstone in an area so closely touching our most
precious freedoms™),

2 While courts are far less tolerant of vague laws that impose criminal sanctions, even a law only
imposing civil sanctions on speech will be struck down if it does not provide fair warning of
what is proscribed. Hoffman Estates, 455 U S. 489, 498-99, 503 (1982). See, e.g,, Stephenson v.
Davenport Community School District, 110 F.3d 1303, 1308-10 (8" Cir. 1997) (holding school
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abandoned or suspended and journal articles have been withdrawn from publication, See
generally Brodsky Decl.; Francendese Decl.; Givler Decl.; Mahler Decl.; Ross Decl; Rushdie
Decl.; Sharp Decl.

1. The OFAC Regulations Are Unconstitutionally Vague Because
They Provide No Notice As To What Conduct Is Prohibited

The OFAC regulations are unconstitutionally vague because they do not clearly and
precisely define what conduct is prohibited in words of common understanding. Morales, 527
U.S8. at 58, They give publishers, co-authors and others no clear principles to guide them in
determining when works they publish or promote are transformed from the facially permissible
category of works “fully created and in existence” to the prohibited world of works that have
been “substantively altered or enhanced.” The alterations and enthancements to a work that
routinely occur as a part of the publishing process run along a continuous spectrum; the point at
which editing and the peer review process contribute “substantive” alterations and enhancements
as opposed to ;‘non—substantive” alterations and enhancements is not a comprehensible normative
standard but rather an untethered subjective judgment, and hence no standard at all. See Coates,
402 1.S. at 614; Morales, 527 U.8S, at 59, citing Connally v. General Consir. Co., 269 U.S. 385,
395 (1926) (vagueness is exacerbated where terms are elastic and dependent on circumstances).
“No one may be required at peril or life, liberty or property to speculate as to the meaning of
penal statutes.” Lanzetia v. New Jersey, 306 U.S. 451, 453 (1939). See also Graynedv. City of

Rockford, 408 U.S. 104, 108 (1972) (“because we assume that man is free to steer between

district’s civil regulations prohibiting gang symbols void for vagueness where term “gang” was
undefined); Video Software Dealers Ass'n v. Webster, 968 F.2d 684, 689-90 (8" Cir. 1992)
(holding law forbidding store owners from renting “violent” movies to adolescents
unconstitutionally vague).
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lawfuil and unlawful conduct, we insist that laws give the person of ordinary intelligence a
Teasonable opportunity to know what is prohibited, so that he may act accordingly™).

OFAC’s inconsistent rulings vividly illustrate the vagueness of the OFAC Information
Regnlations and significantly exacerbate the problem. Asreviewed in greater detail above and in
the Declarations of Peter J. Givler and Marc H. Brodsky, OFAC’s interpretive rulings dated Sept.
15,2003, Sept. 26, 2003 and Sept. 30, 2003 applied an expansive definition to the terms
“substantive alteration or enhancement.” These rulings stated that “collaboration on aﬁd editing
of manuscripts submitied by [Iranian authors], including activities such as the reordering of
paragraphs or sentences, corection of syntax, grammar, and replacement of inappropriate words
by U.S. persons, prior to publication, may result in a substantively altered or enhanced product,
and is therefore prohibited . . . unless specifically licensed.” Brodsky Decl. Exs. A, B and C.

OFAC’s April 2, 2003 “clarification” of the Sept. 30 ruling reversed course on the
meaning of this key phrase and stated that “style and copy editing” is, in fact, permitted and that
peer reviewers are allowed to make recommendations to anthors on “expand[ing] their approach,
delet[ing} sections of the manuscript, or otherwise generally improv{ing] it.” It held firm,
however, in stating that “substantive [] re-writ{ing] or rev[ising] of the manuscript™ or a
“collaborative interaction™ that results in “co-authorship or the equivalent thereof,” would
constitute a violation of the regulations. Brodsky Decl. Ex. D, The ruling does not address the
majority of publishing activities that few would argue do add substantive value, in which
publishers, agents, editors and authors engage on a daily basis. See, e.g., Rushdie Decl. {19,
40, 42; Brodsky Decl.  54; Givler Decl. 19 48-49. Furthermore, the ruling approves a peer

review process that, in the opinion of publishers, regularly results in “substantive or artistic
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alteration or enhancement™ of a work, one of the very activities the regulations expressly
prohibit. Id.

OFAC’s July 19, 2004 interpretative ruling so patently contradicted its prior {etters and
the regulations on “substantive alteration” as to deprive them of all meaning. Without any
explanation, OFAC ruled that “substantive edit{ing]” does nof constitute “substantive alteration
or enhancement.” (Brodsky Decl. Ex. F} One year earlier OFAC had ruled that correcting
grammar constituted substantive enhancement of a work, but OFAC now pronounced that the
regulations permitted “substantive edits to the work’s content to make the piece more cohesive,
efficient, argumentative or effective; in essence, the American newspaper {could] edit[] the
content and ideas of the work in the same manner that it would for one of its own writers.” Id.

Such ambiguity creates extraordinary confusion as to what will or will not be deemed to
be prohibited conduct and encourages self-censorship.2! See Rushdie Decl. 19 62, 64; Brodsky
Decl. §Y 48-57; Givler Decl. ] 42-53; Seaver Decl. §] 49-50; Ackerman Decl. 1918-21.
OFAC’s interpretive rulings are inconsistent with each other and with the regulations. Given its
nonsensical interpretations and the vagueness of the actual regulations, publishers are left to test,
at their peril, what constitutes “substantive or artistic alteration or enhancement.” Contradicﬁory
rulings do not provide fair notice and therefore have been found to deny the public due process.
See, e.g., General Electric Co. v. EPA, 53 F.3d 1324, 1333-34 (D.C. Cir. 1995) (holding that
EPA did not provide fair warning of its interpretation of regulations, which taken with EPA
policy statements were unclear and where EPA itself struggled to provide a definitive reading,

EPA could not hold company responsible for actions charged); Chalmers v. City of Los Angeles,

?! The inadequacy of guidance as to which activities may be permitted is only exacerbated by the
fact that the OFAC Director’s rulings are non-binding and may be withdrawn at any time. See,
e.g., 31 C.F.R. §§ 500.503, 501.803, 560.502.
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762 F.2d 753 (9th Cir. 1989) (holding that city’s contradictory and vague ordinances regarding
vending activitics violated street vendor’s due process rights by failing to provide fair notice).
The “separation of legitimate from illegitimate” publishing activities “calls for more sensitive
tools” — and more consistency — than OFAC has supplied. See Gooding v. Wilson, 405 U.S. 518,
528 (1972).

2. The OFAC Regulations Are Unconstitutionally Vague

Because They Authorize and Encourage Arbitrary and
Discriminatory Enforcement

The OFAC regulations are void for vagueness for the separate and independent reason
that-they authorize arbitrary and discriminatory enforcement. Kolander, 461 U.S. at 357-58.
They grant OFAC officials complete discretion whether to grant or deny a license, as well as
whether and when to enforce violations of the regulations and the appropriate punishment for
violators. See generally Reporting, Procedures and Penalties Regulations, 31 C.F.R. §§
501.703(a), 501.706(a), 501.708, 501.709, 501.713 (2004). As the Supreme Court has stated,
“[wlhere . . . there are no standards governing the exercise of the discretion granted by the
ordinance, the scheme permits and encourages an arbitrary and discriminatory enforcement of
the law.” Papachristouv. Cily of Jacksonville, 405 U.S. 156, 170 (1972); Grayned, 408 U.S. at
108 (holding civil antipicketing ordinance unconstitutional and stating that “if arbitrary and
discriminatory enforcement is to be prevented, laws must provide explicit standards for those
who apply them™); Smith, 415 U S. at 574-75.

The recent spate of interpretative rulings from OFAC, as well as OFAC’s decision to
reverse course and grant Ry Cooder a special license only after President Clinton exerted
political pressure on his behalf, demonstrate the inconsistent and discriminatory determinations
that result from the absence of clear guidelines in the regulations. As these demonstrate, the

broad terms effectively allow the OFAC Director to create standards on a case-by-case basis

NYC 149806v3 66753-i 58




-

when granting or denying licenses, and when enforcing the regulations to punish violations. This
is constitutionally impermissible. See Gooding v. Wilson, 405 U.S. at 528. The regulations
provide no barrier to prevent OFAC officials from applying their own personal, arbitrary
predilections to prohibit or penalize publishers’ conduct on an ad Aoc basis, including in a
content-based fashion. See Gentile v. State Bar of Nevada, 501 U.S. 1030, 1051 (1991) (“the
question here is not whether discriminatory enforcement occurred here . . . but whether the rule
is so imprecise that discriminatory enforcement is a real possibility”). For all these reasons, the
OFAC Regulations are unconstitutionally vague on their face.

C. The Licensing Scheme in the OFAC Regulations Imposes an

Impermissible Prior Restraint Against Speech Protected by the
First Amendment

The licensing scheme embodied in the OFAC Regulations, 31 CR.F. § 501.801 (2004),
also renders them facially invalid as an unconstitutional prior restraint against protected speech.
City of Lakewood v. Plain Dealer Publishing Co., 486 U.S. 750 (1988); Ciry of Lovell v. City of
Griffin, 303 U.S. 444 (1938). “Prior restraints involve either an administrative rule requiring
some form of license or permit before one may engage in expression, or a judicial order directing
an individual not to engage in expression, on pain of contempt.” Rodney A. Smolla, Smolla and
Nimmer on Freedom of Speech, §15.1 at pp. 15-4 — 15-5 (2004); see also id. The OFAC
Regulations impose exactly such an administration rule requiring a “special license” from the
government before individuals and publishers may publish works and/or engage in routine
publishing practices otherwise prohibited by the regulations. Reporting, Procedures and
Penalties Regulations, 31 C.F.R. § 501.801 (2004). Moreover, like the worst of prior restraints,
the OFAC Regulations offer no standards goveming issuance of a license (Lakewood, supra;
Lovell, supray, the government concedes that they involve a sheer “discretionary licensing

determination by OFAC.” OFAC Capital Cities/dBC Brief at 27, Davis Aff, Ex. G. To make
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matters worse, such special licenses may be amended or revoked at any time. 31 C.F.R.
§501.803. Further, OFAC has the right to exclude any particular person or transaction from
operation of any general or specific license. See, e.g. Iranian Transactions Regulations, 31
CF.R. § 560.502 (2004).
The doctrine against prior restraints arose out of the empbhatic rejection of just such

licensing schemes requiring permission to publish from the English crown.

The struggle for freedom of the press [historically] was primarily

directed against the power of the licensor. It was against that

power that John Milton directed his assault by his “Appeal for the

Liberty of Unlicensed Printing.” And the liberty of the press

became initially a right to publish without a license what formerly

could be published only with one. While this freedom from

previous restraint on publication cannot be regarded as exhausting

the guaranty of liberty, the prevention of that restraint was the
leading purpose in the adoplion of [the First Amendment.)

Lovell, 303 U.S. at 451-452; see also Near v. Minnesota, 283 U S, 697, 713-714 (1931).

A prior restraint is “the most serious and least tolerable infringement” of First
Amendment rights and is “presumptively unconstitutional.” Nebraska Press Assoc, v. Stuart,
4271).8. 539, 558-559 (1976); Southeastern Promotions, Ltd v. Conrad, 420 U.S. 546, 558-559
(1975); New York Times Co. v. United States, 403 U.S. 713, 714 (1971) (any request for a prior
restraint on expression “comes to this Court bearing a heavy presumption against its
constitutional validity™); Bantam Books, Inc. v. Suilivan, 372 U.S. 58 (1963) (same). Where, as
here, the prior restraint involves expression in the form of pure speech, the presumption of
unconstitutionality is “virtually insurmountable ” Nebraska Press Assoc., 427 U.S. at 558
(White, J., concurring). Indeed, in its more than two hundred years of existence, the U.S.

Supreme Court has never upheld a prior restraint on pure speech, since publication must
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demonstrably threaten an interest more important than the First Amendment itself. Procter &
Gamble Co. v. Bankers Trust Co., 78 F.3d 219, 226-27 (6” Cir. 1996).22

The reasons behind this nation’s forceful rejection of prior restraints are well established.
Except in the case of time, place and manner restrictions with clear, express “neutral criteria to
insure that the licensing decision is not based on the content or viewpoint of the speech being
considered,” Lakewood, 486 U.S, at 760, “the danger of censorship and of abridgment of our
precious First Amendment freedoms is too great.” Southeastern Promotions, 420 U.S. at 553.
Moreover, “[w]ithout these guideposts, post hoc rationalizations by the licensing official and the
use of shifting or illegitimate criteria are far too easy, making it difficult for courts to determine
in any particular case whether the licensor is pernitting favorable, and suppressing unfavorable,
expression.” Lakewood, 486 U.S. at 758.

Further, as the Supreme Court has noted, “the mere existence of the licensor’s unfettered
discretion, coupled with the power of prior restraint, intimidates parties into censoring their own
speech, even if the discretion and power are never actually abused.” Lakewood, 486 U.S. at 757.
Indeed, “[pJroof of an abuse of power in the particular case has never been deemed a requisite
for attack on the constitutionality of a statute purporting to license the dissemination of ideas”

Thornhill v. State of Alabama, 310 U.S. 88, 97 (1940).% This principle “derives from an

%2 “An injunction cannot be distinguished from a licensing system for the purposes of the First
Amendment because they both purport to stop a person from speaking unless and until some
branch of the government permits him to speak. Thus, the Supreme Court has specifically and
unequivocally demanded that the government show the most compelling reason for any prior
restraint on speech.” Taucher v. Rainer, 237 F. Supp.2d 7, 13 (D.D.C. 2002)(emphasis in
original). See also Lowe v. Securities and Exchange Commission, 472 U.S. 181, 204-05 (1985)
(noting that exclusion for publishers from SEC provisions requiring licensing of investment
advisors should be read broadly to conform to the dictates of Near and Lovell regarding prior
restraints).

* Thus, regardless of whether any of the plaintiffs in this case have applied for and been denied
a license, plaintiffs have standing to challenge the regulations on their face. Lakewood, 486 U.S.
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appreciation of the character of the evil inherent in a licensing system . . . _ It is not merely the
sporadic abuse of power by the censor but the pervasive threat inherent in its very existence that
constitutes the danger to freedom of discussion.” Jd. Thus, like all prior restraints, the vice of
the OFAC licensing scheme is that it inhibits speech both directly — by the denial of a license to
publish a particular work — and indirectly, by inducing excessive caution on the part of
publishers.

In this instance, the concern that certain speakers will be favored over others is not
merely academic. As reviewed at pp. 14-15 and 18, supra, OFAC has permitted newspaper
publishers.to engage in editing practices forbidden to others and has bowed to political pressure
from President Clinton in reversing its own denial of a license to Ry Cooder to record an album
of Cuban music with Cuban musicians. Such disparate treatment of speakers is the very evil
condemned under our Constitution.

OFAC cannot overcome the heavy presumption against the constitutional invalidity of its
licensing provisions. As the Supreme Court has held, “In order to be held lawful, [the

government’s] action, first, must fit within one of the narrowly defined exceptions to the

- prohibition against prior restraints, and second, must have been accomplished with procedural

safeguards that reduce the danger of suppressing constitutionally protected speech.”
Southeastern Promotions, 420 UJ.S. at 559. “The Court has tended to recognize only a narrow

number of situations in which prior restraints might be permissible, such as restraints against

at 755-56 (“when a licensing statute allegedly vests unbridled discretion in a government official
over whether to permit or deny expressive activity, one who is subject to the law may challenge
1t facially without the necessity of first applying for, and being denied, a license™); Freedman v.
Maryland, 380 U.S. 51, 56 (1965) (“[i]n the area of freedom of expression it is well established
that one has standing to challenge a statute on the ground that it delegates overly broad licensing
discretion to an administrative office, whether or not his conduct could be proscribed by a
properly drawn statute, and whether or not he applied for a license™).
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obscenity, or to protect imminent threats to national security, or as a last resort to protect a

defendant’s right to a fair trial, and has suggested that outside these narrow ‘exceptions,’ no prior

‘Testraints at all should be permitted.” Rodney Smolla, Smolla and Nimmer on Freedom of

Speech, §15.7 at 15-10.1 — 15-10.2; see also Near v. Minnesota, 283 U.S. at 716 (listing
exceptions and stating that “the protection even as to previous restraint is not absolutely
unlimited. But the limitation has been recognized only in exceptional cases.”) Another such
exception is for the “regulation of time, place, or manner related to the nature of the facility or
applications from other users.” Southeastern Promotions, 420 U.S. at 555. Even with time, place
and manner regulations, there must be “narrow, objective, and definite standards to guide the
licensing authority.” Shustiesworth v. City of Birmingham, 394 U.S. 147, 150-51 (1969).

The OFAC regulations do not fall within one of the few narrowly defined exceptions,
inctuding the exception for imminent threats to national security. See Near, 283 U.S. at 716.
Even in New York Times Co. v. United States, 403 U.S. 713, where the government alleged that
publication of the Pentagon Papers, a classified study on the “History of U.S. Decision-Making
Process on Viet Nam Policy,” would harm national security, the customary deference to the
executive branch in the conduct of foreign affairs did not override the presumptive
unconstitutionality of a prior restraint. See also id at 726 (Brennan, J., concurring) (describing
extremely narrow nature of exception for imminent threats to national security).

OFAC’s attenuated concerns that the hard currency paid to individual authors in the

restricted countries — sums already deemed insignificant by Congress (see p. 10, supra) — will
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allow their governments to harm the United States’ interests do not remotely qualify under the
demanding standards set out in Near and New York Times Co.2®

Even assuming, arguendo, that the OFAC Regulations fell within a recognized exception
to the rule against prior restraints, they do not meet the required procedural requirements set
forth in Freedman v. Maryland, 380 U.S. 51, 58-60 (1965), and reiterated in Southeastern
Fromotions, 420 U.S. at 559-560. “First, the burden of instituting judicial proceedings, and of
proving that the material is unprotected, must rest on the censor.” Jd. at 360. Cf. Lamont v.
Postmaster General, 381 U.S. 301, 307 (1965) (requirement that recipicnt of Communist
propaganda apply to post office to receive mail created an “affirmative obligation which we do
not think the Government may impose”). Second, “[alny restraint imposed in advance of a final
Judicial determination on the merits must similarly be limijted to preservation of the status quo
for the shortest period compatible with sound judicial resolution. ™ Third, “the procedure must
also assure a prompt final judicial decision, to minimize the deterrent effect of an interim and
possibly erroneous denial of a license.” Freedman, 380 U.S. at 59; Southeastern Promotions,
420 U.S. at 561-63; see FW/PBS. Inc. v. City of Dallas, 493 U.S. 215 (1990) (striking down
portions of Dallas licensing scheme regulating adult-oriented establishments because it did not

provide for prompt judicial review). The OFAC re gulations must be declared invalid under the

A few decisions from the 1970°s upholding prior OFAC regulations, discussed above (n. 14),
briefly refer to the prior restraint issue, but none address it directly, and none can be squared with
the jurisprudence outlined above.

2 Freedman, 380 U.S. at 58; see also F W/PBS, Inc. v. City of Dallas, 493 U.S. 215 (199%)
(striking down portions of Dallas licensing scheme regulating adult-oriented establishments in
part because it did not provide a definite time limit in which officials must grant or deny license);
Cantwell v. State of Connecticut, 310 U.S, 296, 306 (1940) (holding that availability of judicial
review to rectify abuses in licensing system did not save ordinance from condemnation on
grounds that it was prior restraint); Artistic Entertainment, Inc. v. City of Warner Robins, 223
F.3d 1306, (11" Cir. 2000), cert. denied, 124 S.Ct. 2017 (2004).
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First Amendment since they do not fall within any of the reco gnized exceptions to the rule
against prior restraints and do not contain any of the necessary safeguards against censorship,

II1. A PRELIMINARY INJUNCTION IS WARRANTED AND NECESSARY
TO LIFT OFAC’S RESTRICTIONS ON FREE SPEECH

The chilling effect of the OFAC Information Regulations has been demonstrated.
Publishers have suspended the publication of books and withdrawn articles from publication.
Authors, editors and translators cannot freely pursue their self-expression. “The loss of First
Arendment freedoms, for even minimal periods of time, unquestionably constitutes irreparable
injury.” Elrodv. Burns, 427 1U.S. 347, 374 (1976). “Where a plaintiff alleges injury from a rule
or regulation that directly limits speech, the irreparable nature of the harm may be presumed.”
Bronx Household of Faith v. Board of Education of the City of New York, 331 F.3d 342, 349-50
(2d Cir. 2003). The regulations here directly limit speech, so irreparable injury may be
presumed, though t‘he presumption is not necessary because the irreparable harm is so clear.

Even if the many examples of the regulations® effect on speech were not sufficient to
establish irreparable harm, the very existence of a licensing scheme for First Amepdment
freedoms causes irreparable harm. In Tunick v. Safir, 209 F.3d 67, 70 (2d Cir. 2000), for
example, the Second Circuit held that requiring an artist to apply for a city permit to conduct a
photography session in public caused irreparable harm. Similarly, an ordinance requiring visual
artists to apply for vendor’s licenses to sell their work in public places caused irreparable harm.
Bery v. City of New York, 97 F.3d at 693-94.

The plaintiffs here seek to exercise rights protected by the First Amendment and by the
Berman and Free Trade in Ideas Amendments. Rights to expression created by statute as well as
by the Constitution are properly protected by preliminary injunctions. See, e.g., McClelfan v.

Cablevision of Conn., Inc., 149 F.3d 161 (2d Cir. 1998) (preliminary injunction should have been
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~ granted to protect rights created by Cable Communications Policy Act). Plaintiffs have

established the clear iikclilmod of their success on the merits of their chalienge to the OFAC
Information Regulations on both statutory and constitutional grounds. Given that clear
likelihood of success and the irreparable harm that must be presumed, a preliminary injunction is
needed to prevent the irreparable violation of plaintiffs’ rights from continuing any longer.
Bronx Household of Faith, 331 F.3d at 350.

CONCLUSION

For the reasons set forth above and in the accompanying declarations, plaintiffs request
that defendants be preliminarily and permanently enjoined from enforcing the OFAC
Information Regulations and their related licensing provisions, because they contradict the
Berman Amendment and the Free Trade in Ideas Amendment and violate the First Amendment
to the Constitution.

Dated: New York, New York

September 27, 2004
Respectfully submitted,
DAVIS WRIGHT TREMAINE LLP
By: W O ‘ 4940'«.:9
Marjorie Heins Edward J. Davi¢ (ED 1266)
Brennan Center for Justice at NYU School of Law Linda Steinman (LS 5906)
161 Avenue of the Americas, 12 Floor Victor A. Kovner (VK 2248)
New York, NY 10013 Kai Falkenberg (KF 9463)
(212) 992-8847
-and- Attorneys for Plaintiffs
Leon Friedman
148 East 78™ Street 1633 Broadway
New York, NY 11021 New York, New York 10019-6708
(212) 737-0400 Tel: (212) 489-8230
Co-counsel for PEN American Center Fax: (212) 489-8340
and Arcade Publishing
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EXHIBIT D



030915-FACRL-1A-09
September 15, 2003

FAC No. [ text deleted ]

[ text deleted ]
[ text deleted ]
[ text deleted ']
[ text deleted ]
[ text deleted ]

Dear [ text deleted ]

This responds to your letter of [ text deleted ], on behalf of [ First U.S Entity ] and [ Second U.S.
Entity ] to thesOffice of Foreign Assets Control (“OFAC”). [ First U.S. Entity ] and [ Second
U.S. Entity ] request concurrence that no license is needed for [ Second U.S. Entity ] to enter into
a license agreement with a publisher in Iran to publish and distribute certain works of [ text
deleted ] in Iran. Pursuant to the proposed license agreement, the Iranian publisher would
translate the works into Farsi, prepare text and artwork for printing, submit galley and page
proofs together with all artwork, photographs and related captions to [ Second U.S. Entity ] for
approval, print, publish, promote and sell the works. In the event that OFAC determines a
license is necessary to perform the described transactions, [ First U.S. Entity ] and [ Second
U.S. Entity ] réquest that such a license be granted.

The Iranian Tiansactions Regulations, 31 C.F.R. Part 560 (the “ITR”), prohibit the exportation,
reexportation, sale or supply, directly or indirectly, from the United States or by a U.S. person,
wherever located, of any goods, technology or services to Iran or the Government of Iran. ITR,
§ 560.204. The ITR also prohibit thc importation into the United States of any goods or services
of Tranian origin or owned or controlled by the Government of Iran. ITR, § 560.201. Section
560.206 of the ITR prohibits U.S. persons, wherever located, from engaging in any transaction or
dealing in or-related to goods or services of Iranian origin or owned or controlled by the
Government of Iran, or goods, technology or services for exportation, reexportation, sale or
supply, directly or indirectly, to Iran or the Government of Iran.

As noted in your letter, the importation from any country and the exportation to any country of
information and informational materials, whether commercial or otherwise, regardless of format
or medium of transmission, are exempt from the prohibitions and regulations of the ITR. ITR,
§ 560.210(c). However, this exemption does not encompass transactions related to information
and informational materials not fully created and in existence at the date of the transactions, any
substantive or-artistic alteration or enhancement of informational materials, or the provision of
marketing and business consulting services. Transactions that are prohibited notwithstanding the
exemption include payment of advances for materials not yet created and completed, and
provision of services to market, produce or co-produce, create or assist in the creation of
information and informational materials. ITR, § 560.210(c).

The engagement of a publisher in Iran to perform the services described in the license agreement,
including but not limited to preparing artwork for publishing, and promoting the works in Iran,
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would constitute substantive or artistic alteration or enhancement of the materials being exported
and the provision of marketing services. Accordingly, the § 560.210(c) exemption does not
extend to the transactions proposed in your letter. Instead, these transactions entail a prohibited
importation of Iranian-origin services pursuant to ITR § 560.201, and a dealing in Iranian-origin
services, pursuant to ITR § 560.206. It would be contrary to current licensing policy to authorize

such transactions.
.[iiw/ d/é&m::;%

. Richard Newoomb
Director
Office of Forcign Asscis Control




EXHIBIT E



031014-FACRL-IA-10
September 26, 2003

Exchange of informational material with Iranian author.
FAC No. [text deleted]

[text deleted]
[text deleted)]
[text deleted]

Dear [text deleled]:

This is in response to your letter of April 18, 2002 to the
Department of the Treasury’s Office of Foreign Assets Control
{("OFAC”)., In your letter you requested guidance regarding the
application of the Iranian Transactions Regulations, 31 C.F.R.
Part 560 (the “ITR"}, to your proposed publication arrangement
with an Iranian author. As we understand the facts, you are an
author of [text deleted] books -who has exchanged texts and books
with an Iranian author. You provided these texts and books to
the Iranian author in order to have them published in Iran. In
addition, you propose to convert one of the Iranian author’s
texts to a [text deleted] boock and to assist with its publication
in the United States.

Section 560.201 of the ITR prohibits the importation into the
United States of any goods or services of Iranian origin.

Secticn 560.204 of the ITR prohibits, inter alia, the direct or
indirect exportation of U.S.-origin goeds, technology, or
services to Iran or the Government of Iran. Further, § 560.20¢
of the ITR prohibits any transactions or dealing in or related
to: 1} Goods or services of Iranian origin or owned or controlled
by the Government of Iran; or 2) Goods, technology, or services
for exportation, reexportation, sale or supply, directly or
indirectly, to Iran or the Government of Iran.

The prohibitions contained in these provisions of the ITR do not
apply to the importation from any country or the exportation to
any country of information and informational materials. 31
C.F.R. &% 560.210(c); 560.315 (copies enclosed). The exemption
in the ITR for information and informational materials authorizes
the exportation to Iran and the importation from Iran of most
books and other printed materials. See § 560.315(b). The
exemption does not apply, however, to transactions related to
information and informational materials not fully created and in
existence at the date of the transactions, to the substantive or
artistic alteration or enhancement of informational materials, or
to the provision of marketing and business consulting services.

§ 560.210(c) (2).



Consequently, although the exemption for information and
informational materials authorizes the sale or trade of a book or
a completed manuscript, it does not authorize U.S. persons to
create new works at the behest of perscons in Iran or to engage
persons in Iran to create new works. Nor does it authorize
direct or indirect transactions between U.S. persons and persons
in Iran relating to the importation

FAC No. [text deleted] Page 2
of 2

into or exportation from the United States of services relaling
to the substantive or artistic alteration or enhancement of a
manuscript. Accordingly, the creation of illustrations for a
person in Iran is not permitted as it constitutes a prohibited
exportation of services. Likewise, your assistance to the
Iranian author in editing and preparation for publication of
manuscripts or such services by a person in Iran for a U.S.
person, including activities such as reordering of paragraphs or
sentences, correction of syntax, grammar, and replacement of
inappropriate words, would result in a substantively altered or
enhanced product, and is therefore prohibited under the ITR
unless specifically licensed.

Similarly, the exempticn for information and informational
materials does not authorize the provision ¢f marketing or
business consulting services, including without limitatiocn
services to market, produce or co-produce, create, or assist in
the creation of information or informational materials. Inherent
in the publication of a book are marketing, distribution,
artistic, advertising and other services not exempt from the
prohibitions of §§ 560.201, 560.204, and 560.206. Thus, you may
not publish books in the United States on behalf of a person in
Iran, nor may a perscon in Iran publish books on your behalf.

A summary of the ITR is enclosed. If you have any additicnal
guestions about the ecconomic sanctions programs administered by
OFAC, you may refer to our web site at www.treas.gov/ofac or call
our office at (202)622-2480.

Sincerely,

.!;m/ U&;&»Z&'M;;

. Richard Newcomb
Director
Qffice of Forsign Asscts Conirol

Enclosures






EXHIBIT F



031002-FACRL-1A-11
September 30, 2003

FAC No. [ text deleted ]

text deleted
text deleted
text deleted
text deleted
text deleted

Dear [ text deleted ]:

This responds to your letters of [ text deleted ], on
behalf of [ text deleted ] (the *“U.5. Entity”), to the
Office of Foreign Assets Control (“OFAC”), concerning
certain publishing activities that involve manuscripts from
authors in Iran. We understand from your letter that the
U.S. Entity receives a small number of manuscripts each
year from authors in Iran for possible acceptance and
publication. It is a condition of publication by the U.S.
Entity that an author must transfer the copyright of a
paper to the U.S. Entity before the U.S. Entity will
publish it. The U.S. Entity reguests concurrence that no
license® is needed for its member volunteers to ask
questions or provide comments to authors in Iran concerning
the manuscripts submitted to the U.S. Entity, and for its

member volunteers to prepare the manuscript for
publication, including translation, reordering of
paragraphs or sentences, correction of syntax, dJgrammar,
spelling and punctuation, replacement of inappropriate
words, and preparing the text for printing. In the event

that OFAC determines a license is necessary to perform such
transactions, the U.S. Entity requests that such a license
be granted.

as vyou know, the importation from any country and the
exportation to any country of information and informational
materials, whether commercial or otherwise, regardless of
format or medium of transmission, are exempt from the
Tranian Transactions Regulations, 31 C.F.R. Part 560 (the
ITR) . ITR, 5 560.210(c) . The term information and
informational materials includes publications, films,
posters, phonographs, microfilms, microfiche, tapes,
compact desks, CD ROMS, artworks, and wire feeds.

§  560.315(a) (1). This exemption does not encompass
transactions related to information and informational
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materials not fully created and in existence at the date of
the transactions, any substantive or artistic alteration or
enhancement of informational materials, or the provision of
marketing and business consulting services. ITR
§ 560.210(c}.

No license 1is required for the U.S. Entity to submit the
manuscript to selected member volunteers, for its member
volunteers to communicate with Iranian authors any
gquestions or comments pertaining to the manuscripts, or for
the U.S. Entity to facilitate such communications between

its member volunteers and the Iranian authors. Such
activities fall within the scope of the information and
informational materials exemption. However, U.5. persons

may not provide the Iranian author substantive or artistic
alterations or enhancements of the manuscript and the U.S.
Entity may not facilitate the provision of such alterations
or enhancements.

Other activities described in your letter would also be

permitted. The U.S. Entity would not be prohibited from
accepting camera-ready copies of manuscripts from persons
in Iran for publication in its journal. The transfer of

the copyright from an Iranian national to a U.S. person,
which you identify as a condition of publication, 1is
consider'ed incidental to the importation and necessary to
give effect thereto, provided that it is standard practice
in your field. In addition, although the provision of
marketing or business consulting services is generally not
permitted as incidental to the importation and exportation
of informational materials, in the context of publication
of an article in an established academic journal, efforts
by the U.S. Entity to market its academic journal would bke
permitted as incidental to the importation and exportation
of the information and informational materials contained
therein where such marketing services are not provided to
or on behalf of individual contributors and are independent
of the individual submissions such as that at issue here.

Nevertheless, certain activities described in your letter
would fall outside of the information and informational
materials exemption. The collaboration on and editing of
manuscripts submitted by persons in Iran, including
activities such as the reordering of paragraphs or
sentences, correction of syntax, grammar, and replacement
of inappropriate  words by U.S. persons, prior to
publication, may result in a substantively altered or
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enhanced product, and is therefore prohibited under ITR
§ 560.204 unless specifically licensed. Such activity
would constitute the provision of prohibited services to
Iran, regardless of the fact that such transactions are
part of the U.S. Entity’s normal publishing activities.
Similarly, while the U.S. Entity may select members to
review Iranian manuscripts and to communicate with Iranian
authors, the U.S. Entity’s selection of reviewers and its
facilitation of a review by its members, wherever located,
for the purpose of collaborating with Iranian authors on
manuscripts resulting in substantive enhancements or
alterations to the manuscript, would be prohibited.

OFAC will consider licensing U.S. persons to engage in
certain non-exempt activities related to the publication of
[ text .deleted ], academic articles or studies. In order
to consider such a request, we require additional specific
information beyond that already provided as to the precise
nature of the non-exempt transactions for which the U.S.
Entity seeks authorization, e.g., at precisely what time
does the copyright transfer and what types of editorial
services are provided prior to that period. We invite you
to submit such information to OFAC in accordance with 31
C.F.R. 501.801.

Sincerely,

.ﬁz&ﬂ{ EZQQZﬂ?u

i, Richard Newcomb
Director
Office of Foccign Asscts Control




EXHIBIT G



040405-FARCL-IA-15
April 2, 2004

FAC No. [A-[text deleted]

[text deleted]
[text deleted]
[text deleted]
[text deleted]
[text deleted]

Dear Mr. [text deleted]:

This responds to the letter of October 6, 2003 (Re: IA-[text deleted] — Supplemental
Submission No. 4), providing additional information in response to the request made in
our letter of September 30, 2003, your letters of January 9, 2004 (Re: 1A-[text deleted])
and March 24, 2004 (Re: IA-[text deleted)), as well as the letter from Dr. [text deleted]
dated February 20, 2004, regarding the peer review and scholarly publication by your
client, [U-S. person], of papers submitted by authors located in countries subject to
economic sanctions administered by the Office of Foreign Assets Control (“OFAC™). In
your October 6, 2003 letter, you expanded the scope of your inquiry with regard to such
activity beyond the Iran program to include other OFAC sanctions programs, specifically
Cuba, Libya and Sudan (collectively with Iran, the “Sanctioned Countries™).

We very much appreciate the approach taken by you and your client to comply with
federal law in this matter, and to work with us in good faith to arrive at a resolution of
these issues. Our meeting with you and representatives of your client in our offices on
March 18, 2004, was very informative and useful in achieving a greater understanding of
how the regulatory standards we administer apply in the context of the peer review and
scholarly publication process. These standards, which have been communicated to you
previously, pertain primarily to the implementation of section 1702(b)(3) of the
International Emergency Economic Powers Act and section 5(b)(4) of the Trading With
the Enemy Act, which read in pertinent part as follows:

The authority granted to the President . . . does not include the authority to
regulate or prohibit, directly or indirectly . . . the importation from any country, or
the exportation to any country, whether commercial or otherwise, regardless of
format or medium of transmission of any information or informational materials,
including but not limited to, publications, films, posters, phonograph records,
photographs, microfilms, microfiche, tapes, compact disks, CD-ROMs, artworks,
and news wire feeds. . . . (hereinafter referred to as the “Berman Amendment”™)

As stated in our letter of September 30, 2003, the Berman Amendment does not apply to
transactions (including the exportation of services) with respect to “informational



materials not fully created and in existence at the date of the transactions,” or to the
“gubstantive or artistic alteration or enhancement of the information or informational
materials.”, See: Cuban Assets Control Regulations, 31 CFR §§ 515.206(a), 515.332 and
515.545 (for purposes of this letter, the term persons subject to the jurisdiction of the
United States as set forth in § 515.313 and applicable in the Cuba program is hereinafter
incorporated in the term U.S. persons); the Sudanese Sanctions Regulations, 31 CFR §§
538.211(c) and 538.306; and the Iranian Transactions Regulations, 31 CFR §§
560.210(c), 560.315 and 560.523. The Berman Amendment also does not pertain to
transactions with respect to information and informational materials restricted under
regulations administered by other federal agencies, as further discussed below.

We will convey our conclusions to you first with respect to the editorial process entailed
in the peer review of articles submitted to [U.S. person] for publication, and second with
respect to the style and copy editorial process conducted after the article has been
accepted by [U.S. person] for publication. We understand that the ultimate objective of
this process with respect to papers submitted and accepted for publication is to ensure
that they are credible, understandable and contribute to the literature of the subject matter
area. We also understand that [U.S. person] publishes not only in printed hard copy but
also in digital media and in other formats.

Peer Review. As we understand your description of the peer review process gencrally,
the central purpose of “peer review” by an academic, scholarly or professional journal is
to determine whether a given paper merits publication in accordance with a specific
publication’s editorial standards. Peer review questions and comments are the usual and
customary scholarly questions and comments about a paper’s clarity, logic, language,
context or content in relation to a given publication’s editorial standards and criteria.
With respect to [U.S. person] specifically, we understand that a manuscript submitted for
publication is sent to up to three [of the U.S. person’s] volunteers, both in the United
States and in third countries, who review it for technical and scientific value. The

volunteers are generally persons who practice in the same technical field.

Comments from [the U.S. person’s] peer reviewers are collected on a standard form on
which the reviewer indicates a recommendation as to whether to publish as is, accept for
publication with revisions, or reject. The form also has space where the reviewer can
place comments or questions for the author and additionally can pass on private
comments to the Editor. You further state that while this is [the U.S. person’s] practice,
the mode of delivering questions or comments from peer reviewers to authors may vary
considerably from journal to journal, in some cases involving a web-based form, e-mail,
or the manual mark-up of a manuscript and shipment of that mark-up via photocopy, fax
or pdf file.

Comments from the [U.S. person’s] peer reviewers are relayed back to the editorial team,
which consists of an Editor-in-Chief and Associate Editors, who make the final decision
based upon peer comments whether the manuscript should be accepted for publication,
rejected or needs further work from the author in order to be published. You state that it
is common practice in almost all scholarly journals for peer comments to be addressed in



the first instance solely to the editorial staff of the journal and not to the author. If the
editorial staff decides that an article is publishable with revisions recommended by the
peer reviewers, such recommendations are forwarded to the author, who is usually
unaware of the identities of the peer reviewers.

You characterize the peer review process as one primarily intended to secure a
worthwhile paper for publication, not to assist any given author. Typical comments may
refer an author to existing literature to show an author how a paper is supposed to be
written so that it can conform to the editorial standards and criteria of that specific journal
or other similar journals in the field. Other types of revisions proposed in this process
might suggest further elaboration or clarification of certain points, or an observation that
a paper is too lengthy or contains flaws. They might also include the need to gather more
data to support conclusions, make minor corrections in the scientific theory or
mathematics to equations and references (including the completion or correction of
citations), modify the analysis, and improve the style or “expression of the work™
(grammar and spelling). The authors may be advised to expand their approach, delete
sections of the manuscript, or otherwise generally improve it. If the revisions made by
the author so warrant, the article may be sent out for a second peer review.

As we stated to you in our letter of September 30, 2003, no license from OFAC is
required for [U.S. person] to conduct the kind of editorial activity engaged in during the
peer review process, provided such activity does not result in the reviewers’ substantive
or artistic alterations or enhancements of the manuscript. For purposes of clarifying the
application of that regulatory standard in this context, we would consider a prohibited
exportation of services to occur when a collaborative interaction takes place between an
author in a Sanctioned Country and one or more U.S. scholars resulting in co-authorship
or the equivalent thereof.

Based upon our understanding of the poer review process as set forth above, we conclude
that [U.S. person’s] publication of articles or studies does not entail the prohibited
exportation of services to Iran or another Sanctioned Country resulting in substantive
alterations or enhancements of informational material by U.S. persons prior to its final
importation into the United States for publication. In the peer review process as
described, peer reviewers may spot problems in a submitted paper and may advise the
paper’s author of the nature and extent of those problems, but neither the publisher nor its
reviewers substantively re-write or revise the manuscript for the author to remedy those
problems. The choice of whether to act on any given question or comment from a
reviewer remains up to the author, who may then alter or enhance his or her manuscript —
substantively or not - as he or she sees fit prior to its final importation for publication.
Such activity is based upon general guidance and suggestions provided by the peer
reviewers and endorsed by the editorial staff, neither of which is substituting their own
work product for that of the author. This conclusion applies to the format used by [U.S.
persan] to convey comments, as well as to the altcrnative means of conveying comments
_ such as e-mail, manual mark-ups, or pdf file — discussed above.



Please note, however, the Berman amendment does not pertain to exportations of
information, including software and technical data, subject to licensing requirements
under the Export Administration Regulations (EAR). These licensing requirements cover
not just the exportation of information controlled on Commerce Control List, 15 C.F.R.
part 744, but also the exportation of any information subject to the EAR where a U.S.
person knows or has reason to know that the information will be used directly or
indirectly with respect to certain nuclear, missile, chemical and biological weapons, and
nuclear-maritime end-uses. In addition, U.S. persons are precluded from exporting any
information subject to the EAR to certain restricted end-users. The Commerce
Department’s end-user and end-use based controls are set forth at 15 C.F.R. 744. In
addition, you should also consult the International Traffic in Arms Regulations, 22 C.F.R.
120-130, to determine whether any of the information to be exchanged may be controlled
under the Arms Export Control Act. Finally, certain exchanges of information may also
be govemed by the Department of Encrgy and other government agencies.

Style and Copy Editing: In our letter of September 30, 2003, we stated that the
collaboration on and editing of manuscripts submitted by person in Iran, including
activities properly described as style and copy editing, may result in the reviewers’
substantive or artistic alterations or enhancements of the manuscript {emphasis added).
In your January 9, 2004 letter, you characterized such style/copy editing as:

Labeling units of measurements with standard abbreviations;
Correcting grammar and spelling to conform to standard American
English;

e Changing the size of type or the weight of lines in illustrations so that the
diagrams remain legible when reduced in size for publication;

o Labeling illustration captions and formatting references to conform to the
[U.S. person’s] style manual,

e Sizing and positioning illustrations to fit on the page appropriately and in
proper proximity to references in the text;

¢ Formatting mathematical equations to fit on the page appropriately and to
avoid breakage between two lines in a way that is unclear;
Ensuring that the author has supplied a biography and photo; and
Adding page folios with publication titles and page numbers.

In your January 9 and March 24, 2004 letters, you provided additional information in
support of [U.S. person’s] position that any editing of a paper after its copyright has been
assigned to [U.S. person] should be considered “exempt” activity under the Berman
Amendment. We conclude that style and copy editing, as described in your submissions
and set forth above, falls within the scope of the Berman Amendment — regardless of
whether the copyright has transferred - because such activity as described does not
constitute substantive or artistic alteration or enhancement of the informational material
and is intrinsically related to and necessary for its dissemination through publication.

Style and copy editing would thus fall within the same category of exempt transactions
that includes transactions relating to informational materials that are reproduced,



subtitled, translated (including both literal and idiomatic translation) or dubbed by U.S.
persons for dissemination within the United States. Where copyright is retained by an
author, royalties may be paid to the author with regard to informational material modified
in the United States through these activities.

In conclusion, [U.S. person] is therefore not constrained by OFAC’s regulatory programs
pertaining to the Sanctioned Countries from conducting its peer review process, including
the facilitation of review by peers located in third countries, and from making any of the
style and copy editorial changes described above for purposes of publishing articles
imported from a Sanctioned Country or from an author with whom transactions are
otherwise prohibited.

Sincerely,

Lod Vool

. Richard Newcomb
Director
Office of Forcign Asscts Control




EXHIBIT H



040706-FARCL-1A-16
July 06, 2004

Case No. | text deleted |

[ text deleted ]
[ text deleted ]
[ text deleted ]
[ text deleted ]
[ text deleted ]
[ text deleted ]

Dear [ text deleted ]:

This responds to your letter of [ text deleted ], requesting guidance regarding the
awarding of funding by the [ U.S. person ], to individuals for translation projects, in light
of a February 28, 2004 article in The New York Times concerning editing by American
publishers of manuscripts from persons in Iran. As described in your letter, the [ U.S.
person ] [ text deleted ] provides funding to translate published literary material from any
language into English only, to encourage translations of writers and of works which are
insufficiently represented in English translation. [ text deleted ] grants are awarded for
creative translations of published literary material into English, with priority given to
projects that involve work that has not yet been translated into English. The work to be
translated must be completed and published in its original language. An [ text deleted ]
applicant must verify to the U.S. person that he or she has secured the rights to translate
the work. No financial remuneration is provided to the copyright holder when the right to
translate is secured by the applicant. You also explain that [ text deleted ] grants fund the
translation of the work into English and do not fund the publishing or marketing of the
work.

The Iranian Transactions Regulations, 31 C.F.R. Part 560 (the “ITR”), prohibit the
exportation, reexportation, sale or supply, directly or indirectly, from the United States or
by a U.S. person, wherever located, of any goods, technology or services to Iran or the
Government of Iran. This prohibition also applies to the exportation, reexportation, sale
or supply of goods, technology or services to a person in a third country undertaken with
knowledge or reason to know that such goods, technology or scrvices are intended
specifically for supply, transshipment or reexportation, directly or indirectly, to Iran or
the Government of Iran. ITR, § 560.204. Section 560.201 of the ITR prohibits the
importation into the United States of any goods or services of Iranian origin or owned or
controlled by the Government of Iran.

The prohibitions in ITR §§ 560.204 and 560.201 on exports to and from Iran or the
Government of Iran do not apply to the exportation to any country of information and
informational materials. ITR, § 560.210(c). The term information and informational
materials is defined in ITR § 560.315 to include publications, films, posters, phonograph
records, photographs, microfilm, microfiche, tapes, compact disks, CD ROMs, artworks,



and news wire feeds. The term information and informational materials does not include
items that were, as of April 30, 1994, or that thereafter become controlled for export
pursuant to § 5 of the Export Administration Act of 1979, 50 U.S.C. App. §§ 2401-2420
(the “EAA™), or by § 6 of the EAA to the extent that such controls promote the non-
proliferation or antiterrorism policies of the United States.

In addition, § 560.210(c)(2) of the ITR provides that the informational materials
exemption does not apply to transactions related to information and informational
materials not fully created and in existence at the date of the transactions, or to the
substantive or artistic alteration or enhancement of informational materials, or to the
provision of marketing and business consulting services.

Attached please find a redacted copy of Interpretive Ruling 040405-FARCL-IA-15 issued
by the Office of Foreign Assets Control (“OFAC”) on April 2, 2004 that deals

extensively with the peer review and editorial processes for scholarly papers snbmitted by
authors from Cuba, Iran, Iraq, Libya and Sudan to scientific journals. The April
Interpretive Ruling clarifies that transactions relating to informational materials that are
reproduced, translated (including both literal and idiomatic translation) or dubbed by U.S.
persons for dissemination within the United States are exempt transactions.

In your letter you describe the following three scenarios involving [ U.S. person ] funding
for translations of: 1) the work of a [ text deleted ] with verification that the matenial to be
translated is in the public domain; 2) the work of a [ text deleted ], with verification that
the person who has the rights to the work has consented to the translation; and 3) the
work of a [ text deleted ], also with verification that the person who has the rights to the
work has consented to the translation. Please be advised that these activities would
constitute exempt transactions pursuant to ITR 560.210(c). Accordingly, no further
authorization from the OFAC is required for the [ U.S. person ] to fund the [ text deleted ]
as described in your letter.

Sincerely,
. ﬁw/ U/J&mm{
. Richard Newgomb
Pigector

Qffice of Forcign Asscts Control

Enclosure



EXHIBIT 1



040719-FACRL-GN-01
July 19, 2004
Case No. [ text deleted ]

[ text deleted ]
[ text deleted ]
[ text deleted ]
[ text deleted ]
[ text deleted ]

Dear [ text deleted ]:

This responds to your letter of April 16, 2004, on behalf of [ text deleted ], requesting
clarification of the rules that are applicd to certain publishing activities as described in
letter rulings issued by the Office of Foreign Assets Control on September 30, 2003 and
April 2, 2004. These rulings deal extensively with the peer review and edltorlal
processes for scholarly papers submitted by authors from Cuba, Iran, Libya! and Sudan
(the “Sanctioned Countries™) to scientific journals. You explain that the newspaper
industry and its editors must decide whether and how to publisharticles and commentary,
often in the form of “op-eds” authored by persons in the Sanctioned Countries. You
express concern that the April 2 letter is narrowly tailored to scientific works with regard
to style and copy editing, and does not address the editorial process followed by
newspapers.

As you know, the prohibitions contained the Cuban Assets Control Regulations, 31
C.F.R. Part 515 (the “CACR”), the Iranian Transactions Regulations, 31 C.F.R. Part 560
(the “ITR”) and the Sudanese Sanctions Re gulations, 31 C.F.R. Part 538 (the “SSR”’) do
not apply to the exportation to or importation from any country of information and
informational materials. See CACR § 515.206(a), ITR, § 560.210(c) and SSR

§ 538.211(c). The informational materials exemption does not, however, apply to
transactions related to information and informational materials not fully created and in
existence at the date of the transactions, or to the substantive or artistic alteration or
enhancement of informational materials, or to the provision of marketing and business
consulting services. The informational materials exemption also does not apply to
transactions with respect to information and informational materials restricted under
regulations administered by other federal agencies.

You ask for guidance as to whether certain specific transactions performed by U.S.
newspapers involving their editorial process would be prohibited under the CACR, the
ITR and the SSR (collectively, the “Regulations™). It is our understanding that the goal
of the editorial activities described in your letter is to add clarity to the work to be
published in the newspapers, [ text deleted ].

! Effective April 29, 2004, § 550.575 of the Libyan Sanctions Regulations, 31 C.F.R. Part 550 (the “LSR"),
authorizes U.S. persons o engage in most transactions previously prohibited by the LSR, including the
provision of services hy U.S. persons to Libya or the Government of Libya,



S0

First, you ask if it would be prohibited for a U.S. newspaper to translate a work in its
entirety, into English, from a writer or publication in one of the Sanctioned Countries [ in
another language ]. The translation into English by a U.S. person of an article or
commentary from an individual or publication in one of the Sanctioned Countries for
dissemination in a U.S. newspaper would be exempt from the Regulations.

Second, you ask if it would be prohibited for a U.S. newspaper, presented with a work
from a writer or publication in one of the Sanctioned Countries, to edit the work for space
by deleting what it considers to be superfluous text while offering no substantive
changes, additions or rearranging of text. You enclose a copy of a series of articles
recently published in [ text deleted ], including an editorial by the Iran News that had
been edited for space to clarify its message. The deletion by a U.S. newspaper of
unnecessary text, such as words, sentences or paragraphs, from an article or commentary
from a writer or publication located in one of the Sanctioned Countries for publicationin
that ncwspaper would not constitute substantive or artistic alteration or enhancement of
that work and thus is covered by the information and informational materials exemption
described above.

Third, you ask if a U.S. newspaper would be prohibited from editing the work from a
writer or publication in one of the Sanctioned Countries solely to correct grammar, syntax
or spelling errors. As was the case with the previous question, such editing activity by a
U.S. newspaper to prepare an article or commentary from a writer or publication in one
of the Sanctioned Countries for publication in that newspaper would not constitute
substantive or artistic alteration or enhancement of that work and is exempt from the
Regulations.

Finally, you ask if a U.S. newspaper presented with a work from a writer or publication
in one of the Sanctioned Countries would be prohibited from offering substantive edits to
the work’s content to make the work more cohesive, efficient, argumentative or effective,
in the same manner that it would for one of its own writers. The editing of an article or
commentary from a writer or publication in one of the Sanctioned Countries by a U.S.
newspaper for publication in that newspaper to make the work more understandable to
the newspaper’s readers and to make the work conform to the newspaper’s editorial
standards would not constitute substantive or artistic alteration or enhancement of the
article or commentary. Accordingly, we do not consider these or any of the editorial
activities performed by U.S. newspapers that are described in your letter to be prohibited
by the Regulations.

ncefely
‘ zu,uk U L
RY Richard Newcomb

Director
Office of Foreign Assets Control



